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TO  THE 

RIGHT  HONOURABLE 

THOMAS  LORD   ERSKli^TE; 
Lord  High  Chancellor  of  Great  BfUain^ 

THIS  WORK 

(bT  his  LdRDI^HIP'd  PERMISSiON,) 
HUMBLY   INSCRIBED, 

WITH    THE    HIGHEST   RESPECt    FOR   tHOSE 

SPLENDID    TALENTS, 

THAT  INFLEXIBLE  INTEGRITY,    AND 

THAT    AMIABLE    URBANITY    OF   MANNERS, 

WHICH  LONG  RI:NDERED  HIM 

tH£    BRIGHTEST    ORNAMENT    OF     THE 

ENGLISH   BA&, 

And   have  At    length  justly    raised 

HIM    TO    THE 
HIGHJbST    HONOUR&   OF    HIS    PROFESSION^ 


PREFACE 
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^■^ H E  favourable  reCeptkm  which  the  firft 
-^  impreffioii  of  the  foUpwing  work  met 
with  from  the  profeffioDi  has  encouraged  me 
to  publifli  a  fecoiid,  and  I  hope  an  improved, 
edition  of  it.  If  at  all  ufeful  in  the  form 
wherein  it  originally  appeared,  I  truft  that  it 
will  be  found  much  itiord  fo  in  its  prefent 
ftate.  The  whole  has  been  carefully  revifed, 
many  correftioofi  both  in  matter  and  arrange* 
ment  have  been  made,  and  fome  fubje£hi 
have  been  introduced  M^hich  bad  before 
efcaped  my  attention. 

Amongft  the  additional  matter  which  is 
contained  in  the  prefent  edition,  will  be 
found  fome  obfervations^  on  the  queilion  how 
far  verdids  in  criminal  cafes  can  be  evi« 
dence  in  civil  anions*.  Thefe  obfervations 
were  committed  to  paper  before  the  publica- 
tion of  the  fird  edition ;  but  thinking  that 
Mr.  Eaft  might,  in  his  promifed  work  on  the 
Crowa  Law,  have  thro\ru  fomt  light  on  the 

A  a  fubjefili 

»  See  paj^e  41,  &c« 
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fubjefii;,  and  feeding  .the  difficulty  of  it,  I 
then  purpofely  omitted  them.  That  gentle- 
man however,  having  (p.  994)  but  (lightly 
glanced  at  this  point,  without  profeffing  to 
enter  into  it,  1  have,  now  ventured  to  publifli 
my  own  obfervations.  They  are  merely  fuch^ 
and  I  would  caution  my  younger  readers  againft 
giving  any  weight  to  them,  further  than  they 
are  fupport^d  by  reafon  and  authority.  The 
fubje^t  is  perhaps  the  moil  important  of  any  in 
the  jurifprudence  of  the  country;  as  upon  the 
eflfeft  of  thefe  judgments  may,  in  a  great  mea- 
furc,  depend  the  adminiftration  of  its  criminal 
juftice;  and  the  diverfity  of  opinion  which 
feems  to  have  been  entertained  on  this  point  by 
the  greateft  names  in  the  profeflion,  will  I  hope 
be  an  apology  for  me,  in  cafe  the  conclufjon  I 
have  endeavoured  to  draw,  fhould  appear  to  be 
erroneous.  Whether  it  fhould  (according  to 
the  do<5ta  ine  which  fcems  to  have  been  held  by 
Lo?'d  Hardzvicke)  he  decided  that  fuch  judg- 
ments are  in  no  cafe  admiffible  as  evidence  in 
a  civil  a^ion;  or,  agreeably  to  the  opinions  al- 
luded to  by  Lord  C.  B.  Gilbert,  be  held  that 
they  are  inadmiffible  where  the  party  in  the 
civil  fuit  mas  e.vamined  in  the  criminal  profe^ 
€utionj  the  fame  confequence  will,  I  con- 
ceive, equally  follow,  viz.  that  the  party 
injured  may  be  a  witnefs  on  the  indiftment 
But  if,  as  others  have  thought,  the  direfl 
tietermination  of  a  faft  in  a  criminal  profe-? 
fcutioniSjin  all  cafes  evidence  of  that  faft, 

for 
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Jot  allperfons-y  whether  examined  on  the  in- 
diQment  or  not,  the  party  injured  will  cer- 
tainly, in  many  ihftahces,  have  that  direft 
intereft  which  difqualifies  him  from  giving 
evidence. 

When  the  former  edition  was  publiflied  it 
did  not  occur  to  me  that  it  was  neceflary  to 
fay  any  thing  refpefting.  the  Evidence  .oa 
particular  Iffiics.  On  this  fubjeft  howefe^ 
I  find  that  many  refpeftable  friends  differ 
from  me  in  opinion ;  and,  in  compliance  with 
their  fuggeftions,  I  have  ihade  conliderable 
progrefs  in  the  preparation  of  a  Second  Part, 
which  will  treat  of  the  evidence  neceflary' to 
fupport  each  particular  aftion.  The  variety 
of  matter  which  this  embraces  will  necef- 
farily  occupy  much  time  to  digcft  and  me- 
thodize; but  fuch  time  as  can  be  fpared 
from  profeflional  engagements  fliall  be  de- 
voted to  it. 


Pump  Court,  TemplCj 
1%  Dec.  180$. 
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TTAVING  not  unfrequently  obferved  the 
^  diflficulties  under  which  the  moft  expe- 
rienced labour  when  points  of  evidence  fud- 
denly  arife  at  Niji  Prius^  I  thought  that  I 
could  not  more  ufefully  employ  the  leifure 
hours  of  a  profeffional  life,  than  in  an  endea- 
vour to  fimplify  and  explain  the  rules  which 
govern  this  moft  important  part  of  our  Law. 
In  order  to  do  this,  fo  as  to  render  the  fervice  I 
wiflied  ta  my  profeflion,  it  appeared  to  me  to 
be  abfolutely  neceffary  to  comprefs  the  matter 
I  fliould  offer  for  its  acceptance,  into  as  little 
fpace  as  poflible ;  and  with  that  view  I  deter- 
mined to  exclude  every  thing  which  was  not 
praBically  ufeful;  but  at  the  fame  time  to 
keep  in  view  \hc  principles  on  which  \he prac- 
tice was  founded,  and  by  an  attention  to 
which  alone  it  can  be  underftood. 

I  prefume  my  reader  to  be  already  acquaint- 
ed with  the  general  rules  of  pleading,  and  to 
know  the  evidence  neceflary  to  fupport  par- 
ticular iffues.  Thefe  queftions  are  generally 
confidered  before  the  trial ;  or  if  not,  there 

are 
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are  ii6t  wanting  Niji  Prius  books  already  to 
explain  them ;  but  what  degree  of  evidenoe 
will  prove  a  particular  f^  and  who  is  com- 
petent to  give  it,  are  queftions  which  are  often 
to  be  decided  on  in  a  moment,  without  tha 
opportunity  of  confulting  books,  or  referring 
to  authorities.  To  remove,  in  fame  degree, 
tiiefe  difficulties^  is  the  obged  of  the  following 
work. 

The  reader  will  perceive  that,  with  the  addi- 
tion affile  modem  cafes,  the  greateft  part  of 
the  SeSion  on  Rec&rds,  is  little  more  than  4t 
ne^v  arrangement  of  Jjord  Chief  £arwM  GU-^ 
bert'^  Law  of  Evidence ;  a  work  whkh,  it  is  to 
be  lamented,  nevieripeceiv^  the  Uft  ooiwdtions 
of  its  author  (many  parts  of  it  being  evidently 
mere  memomnda,  intended  by  him  for  future . 
arrangement  and  correftion),  but  which  never^ 
thelefs  in  its  prefent  ^te  is  fo  excellent,  that; 
as  far  as  relates  to  this  part  of  the  Law  of 
Evidence,  which  may  be  confidered  as  coeval 
with  the  law  itfelf,  it  muA  form  the  bafis  cf 
every  fubfequent  work  on  the  fubjeft.  Tbe 
greatefl  part  of  this  feddon  confining  of  clear 
admitted  principles,  I  thought  it  better  to  re- 
fer to  Gilbert  only,  or  to  the  late  Mr.  J.  Bul^ 
ler*9  book  (from  which  I  have  derived  con^ 
fiderable  affifiance),  than  unneceflarily  to 
crowd  the  text  with  ufelefs  authorities. 

The  extenfion  of  commerce,  and  the  various 
concerns  of  mankind;  have  rendered  very  large 

A  4  additions 
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additions  necefiary  to  the  feflion  which'  treats 
of  Public  Writings  not  of  Record  ;  and  that 
on  Private  Injiruments  is  entirely  new  mo- 
delled^  for  rejefting  all  the  learning  on  the 
profert  and  pleading  of  deeds^  as  foreign  ta 
the  plan  of  my  work,  I  have  confined  my  ob- 
fervations  wholly  to  the  proof  of  them  and 
other  private  inilruments,  on  which  little  is  ta 
be  found  in  any  former  book  of  this  nature. 

-  The  chapter  on  Parol  Tefiimony^  alfo  is  in 
^  great  meafure  new;  for  the  rules  of  evidence 
in  this'  refpefi  have  been  fo  much  altered,  and 
fo  much  light  has  been  thrown  on  them  by 
modem  decifions,  that,  comparatively,  little 
is  to  be  •collefled  from  ancient  books  that 
is  fatisfaftory  on  the  fubjeft.  It  was  once 
faid  by  Lord  Mansfield^,  with  that  force  of 
expreflion  peculiar  to  great  minds,  who  ex- 
ercife  the  right  of  thinking  for  themfelves 
before  they  affent  to  the  authority  of  othei*s, — 
"  We- do  not  fit  here  to  take  our  rules  of  evi- 
^'  dence  from  Siderfn  or  Keble''  Rejeding 
thofe  cafes  which  were  not  fupported  hy  prin^ 
ciples,  that  great  Judge  eftabliflied  a  fyjiem 
fpr  his  fucceffors  to  follow ;  and  competence 
and  credibility^  fo  frequently  confounded  to- 
gether, are  now  accurately  defined^  and  well 
underflood. 

In  the  feftion  on  Interejied  Witnejfes,  I 
feave  endeavoured  to  confine  the  text  as  mircb 

?  I  Black.  366. 
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as  poflible  to  principles ;  but  to  render  the 
vork  ufeful  in  praBicCy  I  have  added  a  Digeft 
of  the  more  modern  Cafes,  fo  claffed  toge- 
ther as  to  be  eafily  referred  to  when  ilmilar' 
points  arife. 

Some  few  decifions  being  frequently  referred 
to  as  leading  cafes,  on  particular  parts  of  the 
Law  of  Evidence,  I  have  added  them  by  way 
of  Appendix,  that  the  reader  may  have  an 
opportunity  of  referring  to  theirt,^  when  he 
has  not  the  advantage  of  his  library ;  and 
thole  cafes  which  being  in  MS.  are  not  already 
open  to  the  profeflion,  are  alfo  printed  at 
length,  fome  by  way  of  note  in  the  page 
where  cited,  others  in  the  Appendix  at  the 
end  of  the  work. 

Though  of  fmall  fize,  this  work  has  been 
attended  with  a  coniiderable  portion  of  labour ; 
reference  has  been  had  to  all  the  cafes  cited, 
and  no  reliance  placed  on  Digefts,  Abridg- 
ments, or  former  Treat ifes  on  the  fubjeft;  ftill 
I  fear  that,  in  the  attempt  to  blend  and  con- 
folidate  fo  many  cafes,  fome  errors  may  have 
efcaped  my  obfervation;  for  thefe  1  folicifc 
the  indulgence  of  a  liberal  profeflion,  and 
ihall  gratefully  receive  any  hint  from  the 
candid  and  friendly  critic  for  their  correftipn.  • 

Michaelmas  Term^ 

1801. 
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bF  THE  GENERAL  RULES  OP  EVIDENCt. 


if  N  almofi  every  cafe  which  prefents  itfelf  for  imrOuaty 
"*•  the  confideration  of  a  Court  of  Juftice,  fome  **>~'*^ 
fad;  is  difputed  by  the  litigating  parties;  and 
the  truth  being  unknown  to  thofe  who  are  to 
decide,  recourfe  muft  be  had  to  the  teftimony 
of  others.  As  this  teftimony  is  corrohorated 
or  oppofed  by  the  good  or  bad  character  of 
the  witnesses  who  give  it,  by  their  concur- 
rence, or  contradiction  of  each  other;  or  by 
the  circumfiances  and  probabilities  of  the 
fiory  they  relate;  the  mind  of  the  hearet 
arrives  at  a  greater  or  less  degree  of  certainty ; 
and,  weighing  thefe  confiderations  together, 
is  enabled  to  pronounce  on  tl)e  ttuth  or  falf* 
bood  of  the  fact  ia  difpute. 

B  TU 


a  GEXERAL    RULES 

Ch.l.  The  Law  of  England  has  committed  the 
obf^Mtl^s.  power  of  eftimating  the  weight  and  credit  of 
-" '  the  teftimony  fo  given  to  twelve  perfons  in- 
differently chofen  from  ;imong  the  people, 
and  fworn  to  decide  according  to  the  evidence 
which  is  laid  before  th6m:  and  a«  their  judg- 
ment miift  in  general  be  formed  ou  the  cir- 
cumftances  of  each  particular  cafe,  and  can 
feldom  be  influenced  by  the  autliority  of 
former  decifions ;  I  fliall  have  occafioii  to  fay 
but  litlle  on  this  part  of  the  fubjccL 

In  fome  cafes,  however,  our  Courts  of 
Juftice  have  laid  down  ru-lcs  for  the  direftion 
of  juries,  and  have  did  that  the  proof  of 
certain  circumftances  fliall  be  fufficient  to 
raife  a  prefumption  of  other  fafts  which  are 
not  exprefsly  proved ;  and  though  thefe  rules 
are  founded  on  general  principles  of  reafon, 
to  which  the  underfianding  of  every  maa 
muft  immediately  affent,  they  may  neverthe- 
lefs  be  confidered  as  fettled  Rules  of  Lau\ 
depending  on  authority ;  and  as  fuch  the  pe- 
culiar ftudy  of  thofe  wliofe  profeflion  it  is  to 
aflift  in  tlie  adminiftration  of  juftice. 

There  is  indeed  one  fpecits  of  evidence,  the 
duty  of  eftimating  the  weight  and  effeA  of 
winch  belongs  wholly  to  the  judge;  and  in 
which  the  jury  have  ho  concern  whatever. 
Matters  of  Record^  if  put  dire6lly  in  iflue 
are  tried  by  the  Court,  and  when  they  come 
incidentally  before  a  jury  are  coufidered 
^s  conclujive  of  the  fadls  contained  ia  them, 
•H  and 


Ohftr^athat, 
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ftiia  not  to   be  difputed  by  any  other   evi-     ch.  t. 
Vleiice.     The   effed  of  thcfe,   therefore,  de-  utf^t^uaory 
J)ending  entirely  on  legal  reafoning,  will  ne- 
teffarily  require  no  inconliderable  part  cf  ouf 
attention. 

But  th^  pHncipal  fubjed  for  the  confulera- 
iidn  of  d  practical  lawyer  is  the  form  in 
yhich  evidence  is  to  be  produced,  and  its 
ndmiffibilltif.  This  is  neceflarily  iii  all  cafes  d 
[)ure  cjueftion  of  law  ;  it  can  never  depend  on. 
kny  general  and  univerfal  principles,  but  mull 
always  b^  governed  by  certain,  fixed  ahd 
arbitrary  rules.  Tliefe  rules  can  only  be  coir 
iefted  ft-oih  former  decifions,  and  the  judge, 
alone,  is  competent  to  determine  how  far  they 
We  applicable  to  the  particular  cafe^ 

If  he  miftakes  the  law  and  admits  a 
witnefs  who  is  not  competent,  or  evidence 
vrhich  is  not  admiffible;  or,  on  the  contrary, 
rejefts  evidence  which  he  ought  to  have  ad- 
initted;  the  general  mode  of  proceeding, 
vhich  has  of  late  years  been  adoptetl,  is  to 
move  the  court  for  a  new  trial :  But  this  is 
not  the  only  remedy  the  party  has,  he  may, 
\>y  Stat.  Wejimnjier  2,  tender  a  Bill  of  Ex- 
ceptions to  the  opinion  of  the  jti^ge,  which 
)ie  is  obliged  to  feal^  and  th^n  tlie  queftion 
goes  immediately  to  a  Court  of  Error.  So  if 
the  party  againft  whom  the  evidence  is  given, 
admits  the  legality  and  truth  of  it;  but  con- 
tends that  it  is  not  fufficient  to  maintain  th* 
iffue,  aiid  the  judge  leave?  it  to  the  jury  a» 

B  ft  conclufive 


Ch.  I.      Conclufive  againft  him ;  he  may  theit,  attcv 
Onnuhm    tender  his  Bill  of  Exceptions. 
^Froofiies,       But  the  moft  iifual  method,  when  the  evi- 

dence  is  all  on  one  fide,   is  to  demur  to  '% 

which  takes  the  queftion  to  the  Court,  out 
of  which  the  record  iltties,  without  leaving  it 

Hu^mTr,!!  *^  ^^^^  J^O'*  When  a  party  denuirs  to  evi*- 
H.  Black,  dence,  he  ought  to  admit  the  M'hole  effer);  of 
the  evidence,  and  not  merelv  the  fafts  which 
compofe  it,  fo  that  if  it  be  only  prefumptive^ 
he  nnift  difiinftly  admit  every  conclufion 
which  the  jury  might  have  drawn  from  it.  If 
he  does  not  do  this,  the  other  party  is  not 
obliged  to  join  in  demurrer;  but  if  he  doesi 
a  venire  de  novo  muft  be  awarded,  for  th* 
Court-  cannot  draw  the  conclufion.  The  want 
of  attention  to  this  diftinftion  between  eri- 
<knce  and  faBs,  is  often  productive  of  nuicll 
inconvenience  in  the  courfe  of  legal  proceed- 
ings. The  finding  of  fafts  is  the  peculiar 
province  of  a  jury,  and  if  not  ftated  on  tb4 
record  where  any  matter  is  fubmitted  to  the 
Court  for  their  opinion  in  point  of  law;  how- 
ever ilrong  the  evidence  of  thofe  feds  may 
appear,  the  Court  cannot  fupply  this  defe6Hve 
finding.  The  conclufion  refulting  from  the 
whole  fhould  be  found  and  ftated  by  the  jury. 

^i  affir-       The  only  ufe  of  evidence  being  to  afcertaixi 

hfrovtd.  the  truth  of  difputed  facts,  it  follows,  that 

none  Is  required  in  fupport  of  thofe  allegations 

Which  are  not  deaied ;  and  the  admiffioxi  of 

•     '  anjf 
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any  tking  on  the  record,  or  by  any  other      ch.r. 
formal  adt  in  the  courfe  of  a  caufe,  not  only    ^^'^^^ 

'  the 

preveats  the  neceffity  of  proof,  but  precludes    Proof  lies. 

the  party  making  fuch  admiflion  from  offer-    "T' 

ing  any  .evidence  to  the  contrary.     But  when 
either  party  has  made  an  affirmative  allega^ 
tion  which  is  denied  by  his  adverfary,   either 
by  a  traveife  of  that  particuhir  fact,    or  a 
general  denial  of  the  whole  cafe  where  that 
mode  of   pleading  is  permitted  ;  the  party 
ivhofe  allegation  is  fo  denied  is  in  general  re- 
quired to  prove  it ;  for  the  negative  not  ad-  buI.  n.  p. 
initting  in  its  nature  of  dire6t  proof,  he  who  ^98* 
denies  a  faft,  is  not  called  upon  to  give  tJiat 
evidence  which  can  only  be  circumftuntial, 
till  fomfi  evidence  has  been  given  to  prove  the 
fa6l  alleged.     This  general  rule,  hoMTver,  is 
liable  to  exception  in  cafes  where  a  man  is 
charged  with  not  doing  an  a6l,  which  by  the  ^'^^'  l^v 
Jaw  he  is  liable  to  do;  for  the  law  prefumes      ' 
that  every  man  does  his  duty  to  fociety,  until 
the  contrary  is  proved,  and,  therefore,  in  an 
information   againft    Lord   Halifax,   for   re-  Bui.  n.p, 
fufing  to  deliver  up  the  Rolls  of  the  Auditor    ^^  '^ 
of  the  Exchequer,  the   Court  required  the 
profecutor  to  prove  the  oiegative,    viz,  that 
|ie  icjid  npt  deliver  them  up.    And  in  a  late   wiJiiam$ 
cafe  where  an  adion  was  brought  againft  the  lid.  Co.  3 
Ealt   India  Company  for  putting  on  board  ^^  '92' 
the  plaintiff's  fliip  a  caik  containing  varnifli 
of  a  combuftible  nature,  without  giving  no- 
tice of  its  contents,  whereby  the  calk  took 

1^  3  fix? 
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fire  and  deftroyed  the  fliip ;  this  exception  to 
the  general  rule  was  fully  recognized,  and  the 
Court  held  that  it  was  incumbent  on  the 
plaintiff  to  prove  that  the  defendants  did  no^ 
give  due  notice,  and  that  for  this  purpofe  he 
niwft  call  cither  the  perfon  M'ho  delivered,  or 
him  who  received  the  caik  on  hoard  the  fhip, 
to  prove  what  pafled  at  the  time. 

Another  rule  is,  that  the  evidence  niufi  be 
applied  to  the  particular  faft  in  difpute,  ancj 
therefore  no  evidence  not  relating  to  the  ' 
iflue,  or  in  fome  manner  oonne6ted  with  it 
can  he  received ;  (a)  nor  can  the  charaftev 
of  either  party  to  a  civil  caufe  be  called  ii^ 
queftion,  unlcfs  put  in  ifTue  by  the  very  pro- 
ceeding itfelf,  for  every  caufe  is  to  be  decided 
on  its  OM'n  circumftances,  and  not  to  be  pre-i 
judiced  by  any  matter  foreign  to  it,  There^. 
fore,  in  an  ejeftment  by  the  heir  at  law,  to 
fct  afide  a  will  for  fraud  and  impofition  com-? 
mittcd  by  the  defendant,  he  fliall  not  be  per- 
mitted to  call  evidence  to  prove  his  general 
good  charafter:  but  in  a  fimilar  cafe  before 
Lord  Kcnyon  at  Guildhall,  where  the  furvir 
ving  fuhfcribipg  >vitncfs  was  called  to  impeacl^ 
the  will,  op  account  of  fraud  in  obtaining  itj^ 
his  Lordlliip  permitted  the  dev^fee  to  call  per- 


(a)  In  the  former  edition  I  ftated  fbrae  of  the  infbmccs  ta 
which  this  rule  applied,  in  a  note,  but  as  I  fliall  have  occafioQ 
to  coiilidcr  this  fubjcft  more  at  large  in  the  iecond  part,  thoic 
ijiAaiicts  are  omitted  i(i  the  prefent  edition. 
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ibtis  to  the  general  good  charafter  of  the  two     Ch.  i. 
other  fubfcriUing  witnelFes  who  were  dead.        ^^rwff 

In  an  action  for  criminal  converfation '  the  cbaraair. 
defendant  may  give  in  evidence  particular  ' 

fafts  of  the  wife's  adultery  with  others,  or.v.Maifton. 
having  a  baftard  before  marriage;  becaufe,  cj. Here- 
by bringing  the  a6Uon,  her  huflband  puts  her  B^f'JJ/A* 
general  behaviour  in  iffue,    but  he  cannot  296, 
prove  any  inftance  of  her  mifcondudt,  fubfe-  Faucet?  T*  - 
quent  to  the  ad  of  adultery.  *  S^Pp^^^' 

So  in  criminal  cafes  where  the  defendant's  BuI.n.p* 
charafter  is  put  in  iffue  by  the  profecution,  ^' 
the  profecutor  may  examine  to  particular  fa6ls, 
for  it  is  impoilible  without  it  to  prove  the 
charge.  Yet  there  is  one  cafe  of  that  fort  in 
which  the  profecutor  is  not  allowed  to  exa^ 
mine  to  any  particular  faft  without  giving 
previous  notice  of  it  to  the  defendant,  and  that 
is  where  a  man  is  iedidedfor  being  a  common 
barretor ;  and  the  reafon  is,  becaufe  fuch  in- 
dictments are  commonly  againft  attorneys, 
whofe  profeffion  it  is  to  follow  Law  Suits;  and 
it  is  difficult  to  draw  the  line  between  that 
and  a6iing  as  a  barretor ;  therefore  it  makes  it 
neccffary  for  him  to  know  what  particular 
fa^  are  to  be  given  in  evidence,  that  he  may 
be  prepared  to  fliew  thai  he  was  fairly  em- 
ployed in  thofe  cafes,  and  aded  in  his  pro* 
feffion. 

But  in  other  criminal  c^fes  the  profecu*  Ibid. 
tor  cannot  enter  into  the  defendant's  cha- 
racter unlels  the  defendant  enable  him  to  do 

B  4  fo 
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Ch.  I-     fo  by  firft  calling  witneffes  in  fupport  of  it } 

^^tra  '^^  ^^^  ^^^^  *^^^  ^^^  profecutor  cannot  examine 
ByuUnee.  to  particular  fa6ls,  the  general  character  of 
'  the  defendant  not  being  put  in  iffue,  biit  comr 

ing  in  collaterally. 

The  mode  in  which  a  defendant  in  a  cri- 
minal profecution  is  permitted  to  fupport  hi$ 
chara6ter,   is  by  calling  witneffes  who  have 
known  him  for  a  length  of  time,  and  whq 
will  fay,  on  their  oaths,  that  his  general  cha- 
ra6ler  has  always  been  good.     If  a  man  be 
indi6led  for  treafon,  for  murder,   or  for  theft, 
and  a  number  of  witneffes  fay  that  his  gene- 
ral conduct  £^nd  chara6i;er  has  been  that  of  z^ 
loyal,  a  humane,  or  an  honefl  man ;  this  t\\r 
dence  goes  ftrongly  to  fortify  the  prefumption 
of  his  innocence;  and  in  a  paf<?  depending 
merely  on  doubtful  circumflances,  often  pro-? 
duces  considerable  eife£l  on  the  minds  of  a 
Atty  Gc  jury.     But  fuch  evidence  is  only  admitted  in 
Bowman,    profcciitions  which  fubjeft  a  man  to  corporaj 
c!b  m«i  P^^ifl^ni^i^t,  and  not  in  a6lions  or  informa- 
2  Bos,  &     tions  for  penalties,  though  founded  on  tha 
Note  lu       fraudulent  conduft  of  the  defendant. 
The  befi         The  fubje6l  of  proof  being  afcertained  by 
m!^bepro'  the  preceding  rules,  the  next  thing  which  muft 
^^^        be  attended  to  is  that  the  befl  evidence  the 
nature  of  the  cafe  will  admit  of,  be  produced; 
for  if  it  appears  that  better  evidence  might 
have  been  brought  forward,  the  very  circum- 
ftance  of  its  being  withheld  furniflies  a  fuf* 
picion  that  it  would  have  prejudiced  the  party 
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ta  whofe  power  it  is,  had  he  produced  it     ch.f. 
Thus,  if  a  contraft  be  in  writing,  in  exift-  *'*^'*' 
ence,   and  in  the  cuilody  of  the   party,   no    EwUmt$^ 
parol  teftimony  can  be  received  of  its  conr  - 

tents;  if  a  fubfcribing  witnefs  has  attefted 
the  execution  of  a  deed,  he,  and  he  alone,  is 
competent  to  prove  it ;  becaufe  no  other  per- 
fon  can  be  fo  fully  acquainted  with  the  cir- 
pumftances  of  the  cafe,  as  he  who  was  pro 
fent  at  the  tranfadion.  But  when  the  Law 
requires  the  htji  evidence,  it  does  not  require 
^11  the  evidence  which  might  be  given;  if 
there  are  two  fubfcribing  witneffes  to  a  deed, 
pr  a  dozen  prefent  at  the  making  of  a  verbal 
pontra^l,  the  evidence  of  any  one,  while  un- 
contradi&ed,  is  fufficient;  for  the  circum- 
Aance  of  the  others  not  being  produced,  does 
pot  incline  the  mind  to  fufpeft  that  they 
would  not  have  fworn  the  fame;  as  the  other 
party  might  have  called  them,  had  he  not 
known  that  the  faft  depofed  by  one  was  con- 
fiftent  with  the  truth. 

There  are  two  cafes  indeed  in  which  our 
law  requires  at  lead  two  witneflTes;  viz,  on 
indidiments  for  perjury  and  for  treafon.     In  Queen  r. 
the  cafe  of  perjury  the  reafon  is  obvious,  for   io^Moi 
if  only  one  witnefs  were  to  be  called  to  con-   '93^ 
f;radi6i  the  oath  of  the  defendant,  there  would 
l)e  oatli  agajnil  oath,  and  both  being  equally 
entitled  to  credit  the  jury  could  not  conclude 
that  the  defendant  had  fworn  falfe.     A  reafon  vwo  4 
fomething  like  this  has  been  afligned  for  re-   3^7/ 

quiring 
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ch.  I.  qiiinng  two  witneffes  in  treafon ;  for  it  has 
Whfitistbi  been  faid  that  there  is  the  acciifed's  oath  of 
fividnKf^    allegiance  to  counterpoife  the  information  of 

a  fingle  witnefs ;   but  the  true  reafon  which 

y  w.  3,  induced  the  Legiflature  to  require  two  wit- 
^•^* .  npfles  in  fuch  cafes,  undoubtedly  was,  a  due 
regard  to  the  lives  and  liberties  of  men,  which 
in  heated  and  intemperate  times,  would  be 
much  more  liable  to  danger  from  pretended 
plots  and  confpiracies ;  if  one  witnefs  was 
permitted  to  convift  them  of  iuch  offences. 
fiiorfajf.  The  Law  never  gives  credit  to  the  bare  af-» 
fertion  of  any  one,  however  high  his  rank  or 
pure  his  morals,  but  always  requires  the  fanc-t 
tion  of  an  oath  \  (a)  It  further  requires  hia 
perfanal  attendance  in  Court,  tliat  he  may 
he  examined  and  crofs  exannned  by  the  dif-« 
ferent  parties,  and,  therefore,  in  cafes  depend* 
ing  on  parol  evidence,  the  tcftimony  of  per-i 
fons  who  are  themfelves  conufant  of  the  fa6U 
they  relate,  muft  in  general  be  produced ;  foy 
the  relation  of  one  who  has  no  other  know-i 
ledge  of  the  fubjeft  than  the  information  he 
has  received  from  others,   is  not  a  relatioi^ 

(a)  In  the  Court  of  Chancery  a  peer  of  the  realm  puts  ia 
his  anfrver  upon  honour^  but  his  affi^avit^  anpivtr  to,  interrogator. 
fits  and  ixamination  as  a  nvitm/j^  tnuil  be  on  oatb.  Meers  v« 
Lord  Stourton,  i  P.  Will.  146.  .  See  alfo  Lord  Shaftc(bury  v. 
Lord  Digby,  2  Mod.  99  j  and  if  one  who  is  fitting  as  judge  \)r 
juryman  happens  to  know  a  fact  with  which  the  other  judges  or 
jurors  are  unacquainted,  lie  is  fwom  and  openly  examined  as  to^ 
the  fa6V,  the  fame  as  any  other  witnefs,  and  equally  liable  ta 
crofs-examination.  Vide  2  St.  Tr.  809.  3  St.  Tr.  141.  5  St,  Tr. . 
58.  Kel.  X2.  . 

upon 


tipon  oath ;  and  mqreover  the  party  againft     Ch.i. 
vhom  fuch  evidence   fliould  be  permitted,    ^^^ 
would  be  precluded  from  his  benefit  of  crofs    •   .     .>» 
examination.      The  few  inftances  in  >yhich 
this  general  rule  has  been  departed  from,  and 
in  which  hear  fay  evidence  has  been  admitted^ 
will  he  found,  on  examination,  to  be  fuch  as 
were,  in  their  very  nature,  incapable  of  poll- 
tive  and  direft  proof.     Of  this  kind  are  all 
thofe  which  can  only  depend  on  reputation. 
The  excluding  of  hearfay  evidence  in  ques- 
tions  of  pedigree^  prefcriptioriy    or    cuJioiH^ 
would  prevent   all  teftimony  whatever;   for 
the  evidence  of  any  living  witnefs  of  what 
pafTed  within  the  Ihort  time  of  his  own  me- 
mory, w^ould  often  be  infufficient  in  the  for- 
jner  inftance,  always  in  the  latter;  and  there 
is  no  other  way  of  knowing  the  evidence  of 
^eceafed  perlbns,    than    by  the  relation   of 
Others,   of  what  they  have  been  heard  to  fay. 
In  thefe  cafes,  therefore,  the  law  departs  from 
its  general  rule,  and  receives  evidence  of  the 
declarations  of  deceafed  perfons,  who,  from 
their  fituatibn,  were  likely  to  know  the  fafils ; 
and  alfo  the  general  reputation  of  the  place 
or  family  moft  interefted  to  preferve  in  memory 
the  circumftances  attending  it     Any  thing 
ift^hicb  fliews  fuch  reputation  is,  on  a  qucftion 
of  this  fort,    received  in  evidence,    though 
pilentimes  wholly  inadmiflible  in  other  cafes. 
Therefore,  if  a  queftion  arife  as  to  the  legiti- 
fnacy  of  A.  declarations  of  his  father   and 

mother 


J%  eiNEEAL    BULSS 

cfa.  I.  mother  deceafed,  as  to  whether  they  were 
Z'^^.  ^*arried,  and  whether  the  plaintiff  Was  bora 
v,r,-« —  before  or  after  marriage  are  good  evidence; 
Stevens  y,  j^y^  „^|.  ^Q  prove  that  tlie  child  born  in  wed- 

Cowp«  lock,  is  illegitimate  for  want  of  acccfs:  So  to 
i^i'cafe  prove  thp  Jiate  df  a  family^  as  who  a  man 
more  at      married,  what  children  he  had,  that  A.  died 

large  m  p.  '  ' 

J,  f.4.      abroad,    &c.    declarations   of  deceafed   per-* 
fojEis,  who  from  their  fituation^were  likely  to 
know,  and  th§  general  belief  of  the  family, 
B.  N.  P.    ^^^  fufficient,     Jn  thefe  cafes  alfo  the  recital 
*94-S'        in  deeds,  the  finding  of  a  fpecial  verdift  be- 
tween other  members  of  tlie  family  flating  a 
B.N. p.     pedigree;    infcription^  on  old  grave  ftoues, 
933*  herald's  books,  entries  in  family  bibles,  the 

Taylor  v.  ftatement  of  a  ptdigree  in  a  bill  in  chancery, 
Rcp.'j,    '  or  the  like,  are  good  evidence. 
^^^^'  In  queflions  about  a  right  of  way  alfo,   re- 

295.  *  *  putation  is  received,  and  to  prove  a  piece  of 
Pwrce^i  land  parcel  of  an  eftate,  declarations  made 
T.  Rep.  by  a  deceafed  tenant,  at  the  time  he  was  pofr 
^^'  felfed,   of  whom  he  held,  may   be  given  in 

Beb?ing-    evidence.     So  entries  by  a  fteward,  (ince  de- 
ton,  4  t.    eeafed,    of  money  received  by  him  of  dif- 
ferent .  perfons,    in    fatisfadion   of  trefpaife^ 
Beaton,  4  Committed    on    the    wafte,    or    by  deceafed 
J^^^*     officers  of  a  townfhip,  of  the  receipt  of  mo- 
ney from  the  officers  of  another  townihip,  for 
a  proportion  of  the  church  rates,  have  been 
deemed  admiffible  evidence  to  prove  the  right 
to  the  foil  in  the  one  cafe :  and  the  liability 
of  the  townihip    paying,   to    repair  in  th^ 

other  2 
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Other ;  for  in  thefe  cafes,  the  entry  was  tnade  ch.  r. 

at  a  time  when  no  difpute  exifted,  by  perfons  Ww/^ 
who  thereby  charged  themfelves  with  money, 


auv 


and  were  io  faft  adins:  againft  their  own  in- 
tereft;  and  even  declarations  of  deceafed  pa-  «Rexv. 
riihioners,  at  a  frime  no  difpute  exifted  as  to  ["^^p" 
the  boundaries  of  a  parish,  *  n>re  alfo  evidence.   Haramcr- 
But  entries  made  in  a  book  by  the  owner  of  b.  sitting* 
land,    of  money  paid  him   by  a  particular  ^j^^*^^" 
tenant,  *  are  tio  evidence  after  his  death  to  after  nh. 
prove  his  property  in  the  land,  (b)  becaufe  he  Append! 
was  interefted  to  make  the  entry.  *  Outram 

And  here  a  diftindion  fliould  be  attended  to  woodTsT, 
between  hearfay  evidence  of  mere  Ja^Sy  and  ^*^P"  '^*' 
of  general  reputation.     In  cafes  of  pedigree^ 
declarations  of  deceafed  members  of  the  fa- 
mily as  to  the  birth,  marriage,  or  death  of 
any   member    of  it,   are  admitted;    but   in 
cafes  of  cuftom  and  prefcription^  which  can 
only  be  fupported  by  a  variety  of  fa6ls,  and 
by  long  and  uniform  ufage,  the  general  re- 
putation only  can  be  proved  by  hearfay  evi* 
dence.     A  witness  may  be  permitted  to  ftate  Per  Grofe 
what  he  has  heard  from  dead  perfons^refpefting  ErifweH/* 
tte  reputation  of  the  right ;   but  not  to  ftate  Appendix 
fafts  of  the  exercife  of  it  which  the  dead 
perfons  faid  they  had  feen :  Thus  in  a  cafe  *  ^J^*"^. 
tried  before  Mr.  Juftice  Chambre,  at  Shrews-  Salop  SprI 
luTy, '  where  the  queflion  on  the  record  was,  ^^*  *^^ 

(h)  For  fome  further  obfervations  on  hearfay  evidence^  vide 
iUfr  T«  MrifunU,  AppcncUx, 

whether 
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Ch.l.     whether  a  tuiiipike  was  iete6led  within  ot  ottfc 
^^S*^     of  the  limits    of  the  town  of  Wem;    thai 

.^ learned  judge  permitted  the  plaintiff,    whd 

contended  It  was  within  the  towiii  tt)  give 
ievidence  of  general  reputation  that  the  towii 
extended  to  a  clofe  called  the  Tbwnend  Pieces  - 
and  that  old  people,  deceafed,  h^d  (aid  that 
fuch  wiis  the  boundary  of  the  townj  but  hd 
would  not  fuffer  it  to  be  proved  that  deceafed 
perlbns  had  faid  that  there  were  formerly 
houfes  where  none  then  ftood,  obferving  that 
this  was  evidence  of  a  particular  fa6i;  and  noft 
of  general  reputation. 

In  fome  cafes,  alfo,  not  within  the  excep- 
tion as  to  hearfay  evidence^  the  Law  receives 
the  memorandum  in  writing,  made  at  the  • 
time  by  a  perfbn  fince  deceafed,  in  the  ordi^ 
nary  way  of  his  bufinefiy  and  which  i^  cor- 
roborated by  other  circumftances,  as  evidence 
of  the  faft  it  records  (c)  i  And  in  profecM* 

tioni 

,  frj  Where  it  appeared  that  the  plaintiff's  dra3niien  (he  beiog: 
a  brewer)  were  ufed  to  come  every  night  to  the  clerK.  of  Ihe 
brewhoufe,  and  give  an  account  of  the  beer  delivered  out,  wliich 
he  fet  down  in  a  book,  and  the  draymen  flgned  it,  tUis|  with 
proof  of  the  draymens'  hand-writing,  was  held  evidence  of  de- 
livery after  his  death  (Lord  ^Tofringlon" s  Cafe^  Salk.  285,  Pilman 
V.  Maddoxt  ih*  690^1  But  in  another  cafe  where  the  plaintifT 
oaily  proved  the  fervant's  hand-writing,  Lord  Chief  Juilice  ^SLsE^r 
mond  held  it  infufHcient,  faying  it  differed  from  Lord  Torring- 
ton^s  cafe,  becaufe  there  the  witnefs  law  the  draymen  fign  the 
book  every  night  (CUrk  v.  Be4ford^  NL  5,  C.  2.  Bui,  N.  P.  2%t). 
'  It  is  obfervable,  that  the  ftat.  7  Joe.  c,  12,  enafts,  that  tlieihpp- 
book  of  a  tradefnian  (hall  not  be  evidence  after  a  year^  whcreac 
it  is  not  at  any  time  of  itlelf  evidence* 
» <  ' .  •  Sq 
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tions  for  murder  where  the  deceafed,  while  ia      cli.  !• 
the  declared  apprehenfion  of  death,  or  in  iuch    ^^^. 

So  an  entry  made  by  a  banker's  clerk,  of  his  liaving  paid  a  ' 

check  was  not  permitted  to  be  read  as  evidence  of  fuch  h&, 
though  the  clerk  was  refident  in  a  foreign  country.  Cmp^  v. 
Marfden^  Sittings  i^ir  Eaft,  Term^  »793>  Af-^-  *  ^JP*  ^*  ^-  ^<^ 
iS.C. 

But  in  an  afUon  for  a  watch  delivered  to  a  watchmaker  to  be 
cleaned,  the  fervant  having  fwom  tliat  he  iaw  his  mafter  deliver  it 
to  a  third  perfon  by  the  owner's  orders,  and  fuch  third  perfon  hav- 
ing fworn  that  he  never  received  it.  Lord  Renyon  peniiitted  the 
mafter^s  day-book,  containing  a n  e ii try  made  by  bimfelfzX  the  time^  ' 
in  the  ordinary  courfe  of  burners,  to  be  read  in  confirmation  of  - 
the  fervant's  teftimony.  Dighy  v.  Stedman,  i  EJJ>.  N,  P.  Caf,  329- 

Where  an  eftate  had  been  enjoyed  many  years  under  a  recovery 
ihffered  by  a  remainder-man,  and  no  furrehder  of  the  life  eftate 
could  be  found,  the  entry  in  the  attorney's  bill-book,  made  at 
the  time,  containing  charges  for  drawing  and  engrofTmg  the  fur- 
fender  (which  bill  had  been  paid),  was,  after  the  death  of  the 
attorney,  received  as  evidence  of  the  fumender*  H^arren  dem. 
fFM  Orexvillif  2  Stra.  1 129. 

Upon  an  iffue  out  of  Chancery,  to  try  whether  eight  parcels 
•f  Hudfon'^s  Bay  Stock,  bought  in  the  name  of  Mr.  Lake, 
were  in  truft  for  Sir  Stephen  Evans;  his  ailignees  (^e  plaintiff's) 
ibewed  firft  that  there  was  no  entry  in  the  books  of  Mr.  Lake, 
relating  to  this  tran(a6^]on.  Secondly,  fix  of  the  receipts  were 
in  the  hands  of  Sir  Stephen  Evans,  and  there  was  a  refenence  on 
the  back  of  them  by  Jeremy  Thomas,  (  Sir  Stephen's  book-keeper,) 
to  the  book  B.  B.  of  Sir  Stephen  Evans,  Thirdly,  Jeremy 
Thomas  was  proved  to  be  dead,  and  upon  this  the  Court  6f 
King's  Bench,  on  a  trial  at  bar,  admitted  the  book  referred  to, 
in  which  was  anentry  of  payment  of  the  money,  not  only  as  to 
the  fix,  but  likewife  as  to  the  other  two,  in  the  hands  of  Sir  Biby  ' 
Lake,  the  fon  of  Mr.  Lake.    Bui,  N.  P.  282. 

Another  cafe  fimilar  to  the  above,  vf^i\Sntartle  v.  fViUiams^  where 
the  queftion  being  whether  mortgage  money  was  really  paid,  a 
fcrivener's  book  of  accounts  was  after  his  death  received  as  evi- 
deuce  of  the  payment,  vide  B«/.  H,  P*  283.  This  cafe  is  re« 
ported  in  SM.  2459  280,  but  the  point  is  not  there  mentioned. 
It  muSt  be  underilood,  that  in  this,  as  in  the  other  cafes,  foine 
drcumfbnces  were  proved  to  lay  a  foundatioil  for  tliis  book 
received, 
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imminent  danger  of  it  as  muft  neceflarily  iiivS 
raifed  that  apprehenfion  in  his  mind,  has  made 
a  relation  of  the  manner  in  which  the  offence! 
vas  committed,  fuch  relation  has  been  re- 
ceived as  evidence  againft  the  priforief,  though 
the  perfoh  making  it  was  not  formally  fworn ; 
for  as  was  obferved  by  Lord  C.  B.  Eyre  in  a 
cafe  of  this  kind,  "  when  the  party  is  at  thcf 
point  of  death,  and  when  every  hope  of  this 
world  is  gone,  when  every  motive  to  falfehood 
is  filenced,  and  the  mind  is  induced  by  thef 
moil  powerful  confideratians   to  fpeak  thel 
truth ;  a  iituation  fo  folemn,  and  fo  awful,  isf' 
conlidered  by  the  law  as  creating  an  obliga- 
tion equal  to  that  which  is  impofed  by  a  pofi- 
tive  oath  adminiftered  in  a  Court  of  Juftice;" 
but  in  cafes  where  the  party  making  the  de- 
claration is  fo  infamous  as  not  to  be  compe-< 
tent  to  give  evidence  if  fworn,  the  mere  cir- 
cumflance  of  his  approaching  death  does  not 
give  credit  to  his  relation ;  and  therefore  the 
dying  declaration  of  a  thief  at  the  gallows  is 
not  received  as  any  evidence  whatever. 

What  a  party  has  himfelf  been  heard  to  fay^ 
does  not  fall  within  the  objeftion  as  to  hear- 
fay  evidence.  Any  thing,  therefore,  which  he 
Sauerman  admits^  whether  he  is  fuing  in  his  own  right 
»iw^%.  ^^  nierely  as  truftee  for  another,  or  which 
another  afferts  in  his  prefence,  and  he  does 
not  contradift,  is  received  as  evidence  againft 
him;  but  no  evidence  is  received  of  what  i» 
laid  by  his  wife,  or  any  otlier  member  of  his 

family^ 
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family^  in  his  abfence,  unlefs  in  cafes  Avl)€se      (Jh.i, 

it  appears  that  they  were  employed  or  en  trufted  -^^«'^w 
by  him  in  the  management  of  a  bulinefs.      /**?/. 

Even  the  wife's  acknowledgment  of  her  hav-  ^      '• 

ing  received  wages,  which  ilie  had  pcrfonally  Hiii,  t 

•earned,  was,  in  one  cafe,  held  to  be  no  evi.-  s^'*-'^4- 
dence    againfl    her    hulband,    in    an    a6lion 
brought  by  him  for  thofe  wages  ;  and  in  ano* 

then  when  the  hulband  and  wife,  who  was  Albanand 

.  ,  others  V. 

executrix,   ioined    in   an  a6liou   for  a  debt,   Pritchet, 
jdue  to  the  inteftate,  it  was  alfo  held  tliat  no  ggg.'     ^* 
evidence  could  be  received  of  declarations  of 
the  wife  after  her  marriage.     If  this  evidence 
is  not  admiflible  where  the  wife  is  a  party,  or 
the  meritorious  caufe  of  a6tion,  the  rule  ap- 
plies w^ith  greater  force  where  the  caufe  of 
action    ai-ifes    from,    her   delinquency,    and,   winfmone 
therefore,  in  an  aftiop  for  enticing  away  the  bankwii* 
i)laintifF's  wife),  her  declarations  are  inadmif-  ^**'  577- 
fible. .  •  ,  ,  . 

Indeed,  when  the  wife  originally  makes  a 
contrail  .which,  js  afterwards  either  exprefsly 
or  tacitly  ratified  by  tbe  hufband,  her  declara- 
tions are  eyidcnce  to  charge  him ;  and,  there-   Anony- 
fore,  in  anaftion  for  nurfiug  Uie  defendant's  stra.  527. 
jchild,  his  wife's  admiflion  that  fhehad  agreed   ^erfoa 
to  pay  is.  a  week,  was  allowed  to  be  given  in  \'^^^^'. 
evidence,  the  Chief  Juftice  (Pratt)  obferving,   Caf.'^z/ 
that  matters  of  this  kind  were  properjy  under 
the  dire6tions  of'the  wife;  and  in  like  man-  Yabflcyv. 
ner  the  admilTions  made  by  an  under-flierifF  ??*!**  ' 

*  .  .        ,  Ld.Raym* 

are  received  as  evidence  againlt  his  principal,   190. 

»  C  in 
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c^.  f.      1ft  M  aAion  againft  him  for  an  efcape,  becanfe 
^^^ffivm   ))e   IS  anfwerable  for  the  afts  of  his  under- 
faOs;     iheriiF,  and  the  latter  gives  bond  to  him  for 
'.       "    -   the  due  performance  of  his  office. 

Bat  though  in  the  two  preceding  cafes  tli6 
admffTrons  of  the  wife  and  the  under-Jhertff 
were  received   in  evidence,    it  may  ftill  be 
doubted  how  far  thofe  of  a  mere  fervant  or 
agent  can  be  received  againft  his  mailer  or 
Bigg«  r.      principal.     In  one  cafe,  where  a  perfon  who 
l^-JT^^^      was  clearly  proved  to  be  the  captain  of  the 
♦54-  defendant's  fhip  on  board  of  which  the  plain- 

tiff had  delivered  goods,  had  by  letter  ac- 
knowledged the  receipt  of  them,  fuch  letter 
was  held  by  Mr.  J.  Buller  to  be  good  evi- 
dence of  the  delivery.  The  propriety  of  this 
decifion  was  aftenvards  queftioned;  and  the 
caule  being  determined  in  favour  of  the  de- 
fendant, on  another  ground,  tlie  Court  gave 
Baiicrman  no  Opinion  on  this  point ;  but  in  a  fubfequent 
nius,  7  T.  cafe  Lord  Kenyotiy  alluding  to  this  decifion, 
R.668.  expreffed  a  doubt  whether  the  evidence  was 
lb.  66$.  properly  admitted,  and  that  learned  judge  is 
faid  to  have  frequently  held  at  nifi  prius  that' 
the  agent  muA  himfelf  be  called  as  a  witnefs. 
This  however  mull  be  underftood  as  applicable 
only  to  mere  admiffions  of  antecedent  facts^ 
and  not  to  what  an  agetit  fays  at  the  time  he 
does  an  aft  in  the  regular  courfe  of  his  T)ufi- 
nefs,  for,  in  the  latter  cafe,  his  words  being 
part  of  his  a^  Ore^  clearly  admiffible  againft  Ym 
principal.     * 

A  distinction 
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A  diftinftion  has  been  made  between   an      ch.t 
admiffion  and  an  offer  of  compromife,   after    ^^^»^ons 
h  difpute  has  arMen.     An  offer  to  pay  a  fum  of     fIhs. 

inoney  in  order  to  get  rid  of  an  a6lion,  is  not   ' ' 

received  as  evidence  of  a  debt:  the  reafon   ^6.?*^* 
often  affigned  for  it  by  Lord  Mansfield,  Avaa, 
that  it  muft  be  permitted  to  men  "to  buy  theii 
peace,"  without  prejudice  to   them  if  fuch 
offer  did  not  fucceed;   and  fuch   offers  are 
made  to  ftop  litigation,  without  regard  to  the 
queftion,  wliether  any  thing,  or  what  is  due. 
Therefore  if  A.  fue  B.  for  100/.  and  B.  offer   ^'^^ 
to  pay  him  20/.  it  fliall  not  be  received  in  evi- 
dence ;  for  this  neither  admits  nor  afcertains   > 
any  debt,  and  is  no   more  than  faying,    he 
Irould  give  %oL  to  get  rid   of  the   ad;ion:^ 
but  if  an  account  coftfift  of  ten  articles,  and 
B.  admits  that  fuch  a  one  is  due,  it  will  be 
good  evidence  for  fo  much. 

Admiflions  of  particular  articles  before  an  Wcftiakc 
arbitrator  are  alfo  good  evidence,  for  they  are  [^^^^^^ 
not  made  with  a  view  to^  compromise,  but  the   ^^^  ^• 
parties  are  contefting  their  different  rights  as  nan. 
much  as  they  could  do  on  a  trial.  .   ^^V 

On  the  fame  principle,  the  oonfeffion  of  a 
felon  voluntarily  made  is  evidence  againil 
him  on  his  trial ;  but  if  any  threats  or  pro- 
mifes  have  been  made  to  induce  him  to  con- 
fess, no  evidence  of  fuch  confeffion  is  admit-» 
ted ;  for  a  man,  under  fuch  iulkence,  might 
be  tempted  to  confefsr  what  was  not  true  in 
the  hope  of  beifig  difcharged  front  profecu* 

c »  tion, 


Ch,T.  tfon,  or  of  receiving  a  (lighter  punilhinent 
A£is  than  if  he  was  convifted  on  other  evidence  j 
amow^Mg  y^^  .p^  .^  confequence  of  the  confeiTion  fo 
Admijfion.  obtained,  the  ftolen  property  be  found,  evi- 
Rcx  V.  dence  of  that/tf^  may  be  admitted,  though 
warwickf-  the  confeffion,  as  to  the  circumftances  under 
Cro.  Law,  \vhich  it  was  taken,  cannot  be  given  in  evi- 
^99-  dence. 

Of  Pre-        In  like  manner  as  what  a  man  fays  will  be 
iTidH^i.    evidence  againft  him  of  the  fa6l  fo  admitted ; 
a6ls  done  by  him  will  fometime$  preclude  him 
from  difputing  his  fituation.     If  a  man  holds 
himfelf  out  to  the  public  as  filling  any  parti- 
cular ftation,  he  prevents  the  neceffity  of  evi- 
dence againft  him  to  prove  that  he  is  legally 
Bevan  v.     entitled  to  it-     Thus  if  a  clerffyman  receives 
3T/Rep.  tithes,  and  an  a6tion  is  brought  againft  him 
^35- «'       for  non-refidence,  the  proof  of  his  having  fo 
received  tithes,  and  a6led  in  the  charac*?ler  of 
parfon,  is  fufficient  evidence  that  he  is  fo ;  or 
Radford      if  an  innkeeper  writes  over  his  door  that  he 
3t"I^p.  ^*  licerifed  to  let  poft-horfes,  and  afterwards 
'^17'  commits,  an  offence  againft  the  poft-hoi*fe  aft, 

there  needs  no  other  evidence  of  his  being  li-t 
cenfed,  than  the  information  fo  held  out  by 
Watfonv.  himfelf  to  the  public.    If  a  man  lives  with  a 
aEfp.CaC  woman  to  whom  he  is  not  married,  and  fuffers 
^7"  her  to  pafs  in  the  world  as  his  wife,  he  will  be 

anfwerabie  for  fuoh  contracts  made  by  her,  as 
would  be  binding  on  him  if  made  by  a  woman 
to  whom  he  was  aflually  married ;  for  in  all 
thefe  cafes  Uie  perfon  avails  l^imfelf,  as  far 

as 
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as  is  in  his  power,  of  the  legal  benefits  of  the      ch.  i. 
fituation,  and  therefore  the  law  confiders  his  ^^njiiuntt 
own  afts  as  conclufive  evidence  to  charge  him  ,.-. 

with  the  duties  of  it 

So  in  manv  cafes  if  one  man  treats  with 
another,  as   filling  a  particular  ftation,  and 
derives  a  benefit  from  him,  he  will  not  after- 
wards be  permitted  to  difpute  his  title,  as  if  a 
farmer  takes  his  tithes  by  permiflion  of  the 
clergyman,  or  a  perfon  letting  out  poft-horfes  Radford r. 
accounts  with  another  as  farmer  of  the  duty,    ^T."R^^! 
the  perfoi)  fo  admitting  the  title  of  the  other  03«- 
and  afting  under  it,  will  not  be  permitted 
afterwards  to  call  on  him  to  prove  it:  and 
in   like  manner  where  A.  rented  the  glebe  Cooker, 

Loxley  c 

lands  of  a  reftory  of  B;  the  incumbent,  and   t,  Hcp.4# 
paid  him  rent,  he  was  not  permitted  in  an 
a£iion  for  ufe  and  occupation  to  difpute  the 
title  of  his  leflor  by  proving  that  his  pre* 
fentation  was  fimoniacal. 

Mod  of  the  foregoing  cafes  may  be  clafled 
under  the  head  of  prefumptive  evidence ;  for 
there  was  no  -proof  of  the  particular  faft; 
but  the  conduct  of  the  party  afforded  fuch 
pregnant  evidence  of  it,  that  he  was  precluded 
from  denying  it.  This  is  the  moil  violent 
prefumption ;  but  there  are  other  prefumptiona 
which  are  only  probable,  and  therefore  may 
be  rebutted;  for  in  all  cafes  where  pofitive 
and  dired  evidence  is  not  to  be  obtained,  the 
proof  of  circumilanceSy  and  fa6is  confiftent 
with  the  claim  of  one  party^  and  iaconfiftent 

c  3  with 
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eh.  I.      with  that  of  the  otiier,  is  deemed  fufficieut  to 

^E^idmu     ^^^^'^^  ^  Court  of  Juftice,  or  more  corredly 
,  .  fpeaking,  a  Jury  under  its  diredion,  \o  prt* 

fume  the  particula^^  faft  whkh  is  the  fubjeft 
of  controverfy ;  for  the  mind,  comparing  the 
fircun^ftanccs  of  the  particular  cafe  with  the 
ordinary  tranfaclioas  of  mankind,  judges  from 
thofe  circumftances  as  to  the  probability  of 
the  ftory,  and  for  want  of  better  evidence, 
draws  a  conchifion  from  that  before  it.  Long 
and  undifputed  pofleflion  of  any  right  or  pro-» 
perty,  ai}or<U  a  pcefumption  that  it  had  a  le^ 
gal  foundation,  and  rather  than  difiurb  mens' 
pofleffions,    even    records    have    been    pre-^ 

«^dl  funded. 

Beard,  12  Thus  whcrc  there  had  been  a  long  and  un* 

Powell  V.  interrupted  enjoyment  of  a  redory,    which 

Miibank,  originally  belonged  io  the  Crqwn,  a  Grant  was 

9owp.  prefumed;'   ^nd  where  a  coriX)ration  had  for 

i^iRep.  S^^  years  been  in  the  receipt  of  Port  Dutie;% 

399-  which  could  only  originate  in  a  Grant  frt)m 

Kilf^fton^  the  Crown,  fuch  Grant  was  alio  i>refum€d.*  (c) 

upon  Hull  So 

V.  Horner,  ^ 

jQj  ^*  (c)  In  like  manner  a  Recovery  has  been  prefumed  after  a  very 

long  poiTeHion,  HaJptUen  v.  Brtutntf^  TV.  ti,  il  Gm.i.  B,K. 
cjted  5  7*.  Kip,  1 59)  and  now  by  Stat.  14  Cm.  2.  c.  90,  it  is  ex- 
prefsly  provided,  ^'  That  all  common  Recoveries  fufFered  or  to  be 
Aiffered  without  any  furrendcr  of  the  leafes  for  life,  fliall  be 
valid.  Provided  it  fliall  not  extend  to  make  any  Recovery  valid* 
unlefs  the  peribn  entitled  to  the  6rft  eftat6  for  life,  or  other 
greater  ettate,  have  orikall  convey,  or  join  in  conveying  an  eftate 
for  life,  at  leaft  to  the  tenant  to  the  Pracipe,  And  by  the  fame  A^, 
where  any  perfon  has  or  lliin  parchafe  for  a  valuable  confideia- 
tfon  any  eftate>  whereof  a  recovery  wa|  neceflaly  to  coit^Wte 
tl>e  title,  fuch  perfon,  and  all. claiming  under  him,  having  been 

in 
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So  the  prodnfiion  of  an  original  leafe  for  a     ciul^ 
long  tenn,  and  proof  of  pofl'eflion  for  70  years,   ^^JnK*' 
has  been  held  fuffioient  evidence  of  an  afllgn**  ,    , 

ment;^  and  pofleffion  for  20  years,  and  an  af-  lf*ji^ 
fignment  of  an  old  term  of  3000  years,  fufficient  v.  Baxter, 
to  prefunae  the  original  Grant  of  the  Term.*  ^^^' 
In  like  manner  if  a  landlord  gives  a  receipt      «  Denn 

dem  Tars* 
well  V. 
in  pofleffion  fW>ni  the  time  of  fuch  purchafe,  (hall  and  may,  Barnard, 
after  the  end  of  twenty  years  G-om  the  time  of  fuch  ^urchaft,  Cowp. 
produce  in  evidence  the  deed  making  a  tenant  to  the  Pr^ifif  S95* 
and  dcchuing  the  uTes ;  and  the  deed  fo  produced  (the  ettcu* 
tion  thereof  being  duly  prored)  (hall  be  deemed  fufficient  evi« 
dence  that^iuch  Recovery  was  duly  fulFered,  in  cafe  no  record  cah 
fee  found  of  Al^  Heeovery,  or  the  feme  llioilkl  lippear  Hot  regH* 
krly  etttck«dt  Provided,  that  the  pedoa  makiog  fuch  deed  had 
a  fufficiciit  eflate  and  pewer  to  make  a  tenant  to  the  Pr^tcipif 
and  to  fuffer  fuch  common  Recovery,  ttii  further  enacted. 
That  every  common  Recovery  fuffiered,  or  to  be  fnff^red,  iballt 
after  the  expiration  of  twenty  years,  be  deemed  valid,  if  it  ap- 
pear upon  the  face  of  fuch  Recovery  that  there  was  a  tenant  to 
the  writ,  and  if  the  perfons  joining  in  fuch  Recovery  had  a  fuf- 
ficient efbte  or  power  to  fuffer  the  fame^  notwithfbwding  the , 
deed  to  make  a  tenant  to  fuch  writ  (hall  be  loft.  It  ii  further 
ensifted  that  every  Recovery  ihall  be  deemed  valid,  notwithiland- 
ing  the  fine  or  deed  making  a  tenant  to  fuch  writ  ihall  be  levied 
or  executed  after  the  time  of  the  judgment  given,  and  the  award 
of  feiiin  ^  provided  the  iame  appear  to  be  levied  or  executed 
before  the  end  of  the  term  in  which  fuch  Recovery  was  fuifered^ 
and  the  jperfons joining  in  fuch  Recovery  had  a  fufficient  eitateand 
jK)wer  to  fuffer  the  (ame.  This.  a£t  only  extends  to  ^es  where 
the  party  fufFering  the  Recovery,  had  a  fufficient  efUte  to  enable 
liim  io  do  fo,  and  does  not  alter  the  rules  of  evidence  in  the  cafe 
of  a  Recovery,  fuffisred  by  a  tenant  in  tail  in  remainder  during  the 
exiflence  of  the  eftate  for  life,  in  fuch  cafe  if  the  pofleffion  hat 
,  long  gone  according  to  the  recovery,  a  furrender  of  the  life  eftate 
win  be  preiumed  j  but  if  difput^  recently  after  the  d^th  of 
the  perfon  who  was  entitled  to  hold  trithout  the  aid  6i  the  it* 
ffiffftft  it wiQ  liou   Bridges  v.  Duh ^  Cbmuht, »  Burt*  1065. 
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Ch.i.      for  rent. due  at  Michaelmas,  and  afterwards 

» 

^itiT^e     ^^^^^^  ^^^^  ^"^   ^*  Lady-day  preceding,   it 

. furniflic-6    a    ftill    ftronger  prefumption   that 

fuch  preceding  rent  has  been  paid;  and  where 
a  ftale  demand  is  made  in  a  Court  of  Juftice, 
the  very  circumftance  of  its  coming  late,  in 
all  cafes  inclines  the  mind  to  fufpe6l  that  it 
has  not  a  juft  foundation,  and  in  many  has 
been  taken  as  complete  evidence  of  the  non- 
exiftencc  or  payment  of  it;  but  thefe  latter 
cafes  refting  on  prefumption,  and  not  on 
pofitive  proof,  very  flight  evidence  is  fuf- 
ficient  to  rebut  and  overturn  them,  and  to 
call  on  the  different  parties  to  eftablifli  their 
refpe6iive  rights  by  the  ordinary  rules  of  evi- 
,dence  (d)n 

Having 

(d)  Where  a  bond  lias  not  been  put  in  fuit*  or  Intereft  paid 
upon  it,  for  18  or  20  years,  the  Law  calls  upon  the  obligee  to 
give  fome  reafon  for  the  delay,  and  in  default  of  his  doing  fo, 
pr^^fumes  that  it  has  been  paid  (Forbes  v.  ff^aU,  i  Blae.  532.) i  and 
the  fame  rule  applies  to  a  fcire  facias,  brought  for  execution  on 
a  judgment  (Curteis  and  anotber  v.  Fitxfatrkk  and  amthn;  K,  S, 
fittings  after  M.  T,  1796);  but  in  the  cafe  of  a  fmall  demand, 
which<  the  party  had  no  particular  intereft  to  colle^b,  the  Rule 
does  not  apply,  and  therefore  it  has  been  held,  that  mere  length 
of  time,  ihort  of  the  ftatute  of  limitations,  unaccompanied  by 
other  circumilances,  is  not  fufficient  to  found  a  prefumption  of 
a  Releafe  of  a  Quit  Rent.    EUrufge  v.  Knott,  Cowp,  214. 

In  tlie  cafe  of  the  bond,  the  payment  of  intereft  or  any  other 
fufficient  reafon  why  the  aftion  was  not  fooner  brought,  would 
be  an  anfwer  to  the  prefumption  which  would  otherwife  arife 
from  the  length  of  timej  and.  this  &ct  of  intereft  having  been 
paid,  would  be  fuiHciently  proved  by  a  receipt  for  it  in  the  hand- 
writing of  the  creditoir  hiftifelf  indorfed  on  the  bond, 'before  the 
i^lp^  when  the  prefumption  wy  lifiely  to  aiifc^  becaufc  then  he 

hSMl 
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Having  thus  ftated  the  general  rules  appli-      Ch.L 

cable  to  every  fpecies  of  evidence;  as  well  Jj^J^ 

written  as  parol,  I  Ihall  now  proceed  to  give  -~ 

them  a  diftin6l  and  feparate  coniideration. 


had  no  intereft  in  making  fuch  indorfenient  (SearU  y.  Lord  Bar- 
riagtomt  2  Stra.  826»  2  Lord  Raym,  I370>  ^.  C.)i  but  if  made 
after  that  time,  it  would  be  no  evidence.  Tunur  v.  Cri^,  z 
Sirdk  827.    Vide  Wajbmgton  y.  Biymer,  Appendix^  No.  4. 


C     «6     1 


^/ 


CHAP.    II. 


OR  WRITTEN  EVIDENCB. 

W  R ITT  EX  evidence  has  been  divided  by 
Lord  Chief  Baron  Gilbert  into  two  claflfes: 
tlie  one  that  which  is  public^  the  other  j[)ri- 
x>ate;  and  this  firll  has  been  again  fubdivided 
into  matters  of  record,  and  others  of  an  in- 
ferior nature.  I  fhall  follow  thefe  divifionsy 
and  treat  of  each  in  its  order. 


SECTION  L 

Of  Records. 

The  memorials  of  the  Legiflature,  fuch.as 
A£^  of  Parliament,  (a)  and  judgments  of 

the 

(a)  Of  A6ti  of  P^liament  the  Law  makes  a  diftiii6(ion  b«- 
tween  thofe  which  wrtfubiic,  as  concerning  the  realm»  all  fpiritual 
peHbns,  all  ofiices*  and  the  like»  and  thofe  which  fettle  the  pri- 
vate rights  of  individuals  or  particular  places,  and  which  are 
therefore  called  frivMii,  The  former  are  not,  correctly  fpeaking^ 
the  fabjed  of  proof  in  any  Court  of  Juftice,  for,  being  the  Law 
of  the  Land,  they  are  fuppofed  to  be  known  to  every  nian$  and 
therefore  the  printed  Statute  Book  is,  on  all  occafions,  referred 
to«  not  aseridence  to]^OTC  that  of  which  every  man  as  prefomed 
S  ta 
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the  King's  luperior  Courts  of  Juftice  are  dc*  Ch.iL{.u 
tiomiiiated  Records,  and  are  fo  refpeSed  by  an/Ms  if 
ihe  Law,  that  no  evidence  whatever  can  be  ^^^'^f"^ 
received  ia  contradictiou  of  tliem;  (b)  but  G!ib.law 


282.4b 


^to  be  almdy  comiiknt;  but  for  the  purpofe  of  rffrefhing  the  me- 
mories of  thofe  who  are  to  decide  upon  them.  But  private  A6^s 
of  I\u1ianient  not  concerning  the  public,  are  not  confidered  a» 
£kwjp  bvLt/n^t,  and  therefore  muft  be  proved  like  other  records 
which  concern  private  rights,  by  copies  from  the  Parliament 
Rolls  i  for  the  printed  Statutes  are,  in  this  rerpe6^,  only  private 
M|»es,  and  confequently  no  evidence  of  tlie  ^i£t.  In  one  cafe 
Lord  C.  B.  Parksr  permitted  the  printed  flalute  touching  the 
College  of  Phyficians,  which  is  a  private  a^,  to  be  read  in  evi- 
dence from  the  Statute  Book  printed  by  the  King^s  printer,  but 
the  general,  indeed  univer&l  pradice,  is  to  prove  examined  co- 
vidc  CiBi  Law  E^*  10,  i|.  To  prevent  this  inconve- 
t,  the  Legiilature  frequently  declares^  that  suSti  in  their  na- 
ture private,  (hail  be  deemfd  puMic*  whiqh  enables  judges  to 
CMifider  tfaem  as  kws^  and  dierel^  prevents  the  necelfity  of  evi- 
dence to  prove,  or  fpeciaJ  pleading  to  introduce  them  to  the  no- 
tice of  a  Court  of  Julbce.  For  particular  inftances  of  what  laws 
ve  coctfidcrad  aa  puUic,  ind  what  otherwile,  vide  Bui*  N*  P. 
223,  tec. 

(b)  By  the  peaflice  of  the  Courts  at  Weftminft«r»  all  writs 
iiTued  in  vacation,  are  teAed  as  of  a  day  in  the  preceding  term ; 
«nd  whtn  an  liTue  is  made  up  ip  a  proceeding  by  bill,  the  plaintiff 
h  ftafied  to  have  brought  his  bill  into  Court  on  the  firft  day  of  tbe 
Term,  <Mr  of  the  term  generally,  which  Agnizes  the  iame  thing. 
It  was>  for  fomt  timr^  doubted  whetlier  the  parties  were  not 
jcltopped  by  this  fi^ion,  froaa  (hewing  the  exa&  day  when  the 
iliit  was  commenced^  but  it  was  afterwards  determined,  that 
where  it  became  neccflary  for  the  purpofes  of  juftice,  to  ihew 
the  day  when  the  wrijt  in  faift  i/Tued,  either  party  might  do  fo, 
and  therefbve,  wherever  the  defendant  pleads  a  tender  bcfoie  the 
«xhibitilig  of  the  bil|»  or  rilat  he  did  not  promife  within  fix  yean 
Jmext  before  that  time  j  the  plaintiff  may  fet  forth  in  his  replication 
the  day  on  which  the  writ  was  fued  out,  and  ftite that  thetender 
mm  not  nuKle  before  that  dayi  or  that  the  defendant  pronsM 
within  fix  years  bef<Mre  it,  and  in  like  mannof  if  the  plaintiff 
caaie  of  udion  accrues  within  the  term,  the  day  may  be  proved, 

by 
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Ch-iLCi.  being  the  precedents  of  the  LaV  to  which 
€^kru^Md  ^'^ery  man  has  a  ri^ht  to  have  recourfe,  they 
SiAmru  are  not  permitted  to  be  removed  from  placi 
to  place  to  ferve  a  private  purpofe;  and  are 
therefore  proved  by  copies  of  them,  which, 
in  the  abfence  of  the  original,  is  the  next 
beft  evidence. 

These  copies  are  of  three  kinds;  ift,  Such 

as  are  exemplified  under  the  great  or  broad 

feal,  which   by   virtue  of  that  fcal,  become 

Giib.  Law  tliemfelvcs  Records  (c)  and  can  only  be  of  pro- 

^i  ft'*       ceedings  in  the  Court  of  Chancery,  or  thofe  of 

the  other  Courts  returned  there  hy  certiorari. 

by  the  production  of  the  writ  by  the  Plaintiff,  or  a  copy  of  the 
precipe  after  notice  to  produce  it  by  the  defendant,  v'vAtJobmfim 
V.  Smitb^  2  Bur.  9^0,  Morris  v.  Pugb.  3  Burr.  1241.  But,  in  ge-* 
neral,  the  filing  of  tlie  bill  is  ponlidered  as  the  commencement 
of  the  fuit,  and  therefore  the  plaintiflfmay  give  evidence  of  any 
caufe  of  a6tion  arifing  before  it,  though  after  the  writ  lued  out. 
F^ir'y.  Bonner i  Cowp.  454;  and  this  411  bailable  as  weil  as  other 
aftions.     Beft  v.  ffiUing.  7  T,  Rep.  4. 

An  officer,  whofeburmefs  it  lu  to  keep  the  records,  may  be  ex- 
amined as  to  the  condition  of  them,  but  not  as  to  the  matter  of 
the  record.  Leighton  v.  Leigbton,  i  Stra.  2  to.  And  if  words 
have  been  ftruck  out,  which  render  a  record  erroneous,  witneffes 
may  be  examined  to  (hew  fuch  words  were  improperly  ftmck 
out  5  but  not  to  ^iify  the  record,  by  (hewing  that  an  altera^on, 
whereby  tiie  record  was  made  corned^,  was  improperly  mad^ 
DUifon  V.  Fi/ber.    i  Black,  664.  4.  Burr,  2267.  S,  C, 

(c)  Letters  Patent  being  under  the  Great  Seal  are  alfo  matters 
©f  record,  and  are,  therefore,  read  without  further  proof,  and  by 
flat.  3  &  ^Ethu,  6.  ^.  4.  ^  13  EHz.  c,6.  Patentees,  and  all  claim* 
ing  under  them,  may  make  title,  by'fhewing  the  exemplification 
or  conftat  of  the  Roll.  Thefe  ftatutes  have  been  held  to  extend 
to  all  the  King's  Patents  which  concern  lands,  privilege  or  other 
Yhing  granted  to  a  fubje6^,  corporation,  of  any  other.  Pd^i^i 
Cafei  5  Co.  Rep,  53. 

«dly,  An 
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2cHy,  An  exeipplification  under  the  feal  of  chiif.i 
the  Court,  in  which  the  proceedings  are :         Exm^ 

Or,  laftly,  a  copy  examined  with  the  ori-   '*5wS*' 
g^inal  by  a  witnefs,  and  proved  by  him  on  oath;      <^^i^- 
An  exemplification  under  the  Great  Seal  is  the  ""xiddT" 
only  evidence  where  the  record  itfelf  is  put  in   P«^.6g<^ 
iffue,  by  a  plea  of  a  nul  tiei  record  in  another  ^  '  .  . '. 
Court  equal  or  inferior  to  that  which  gave  th^ 
judgment;  but  if  the  record  is  put  in  ilfue  in 
an  a6lion  depending  in  a  Court  fuperior  to 
that  in  which  it  is,  the  fuperior  Court  may 
itfelf  iffue  a  certiorari  to  the  infeiior  Court  to 
certify  it ;  and  if  a  Record  of  the  fame  Court 
is  denied,  the  Record  itfelf  is  infpefted  by 
the  Judges.     But  when  the  Record,    being 
merely  inducement  to  the  aftion,  forms  a  part 
only  of  the  evidence  to  the  Jury,  the  ex- 
amined copy  is  confidered  as  fuflicient  evi- 
dence of  it.     But  no  copy  of  that  fo  ex-  GHb.  u^ 
amined,  however  authenticated,  is  admitted;   ^^'9' 
for  if  the  party  has  the  firft  copy,  and  by 
oath,  or  otherwife,  proves  that  to  be  a  true 
copy,  then  the  fecond  is  ufelefs,  and  if  only 
that  is  produced,  then  the  firft  hot  being  there 
to  be  fworn  toj,  it  does  not  appear  that  it  is  a 
true  copy :  In  fome  cafes,  however,  when  it  Gi^t>.  Law 
has  been  clearly  fliewn  that  a  Record  once 
exifted,  which  has  been  fince  defti-oyed,  much 
inferior  evidence  of  its  contents  has  been  ad- 
mitted, efpecially  in  cafes  where  the  Record 
js  only  inducement  to  an  a6lion.     Thus  in 
.ejcdhnent  fc^  a  rcftory,  to  which  a  recufant 

had 
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Ch.iLf.f.  had  prefcnted,  the  Record  of  his  conviftion 

f^^SSs^  being  deftroyed  by  fire,  it  was  permitted  to  be 

StumB  proved  by  the  eftreats  in  the  Exchequer:  but, 

_  in  thefe  cafes,  the  moft  ftrong  and  fatisfaftory 


evidence  is  required  ;  the  collateral  evidence 

ihoutd  prove  the  fame  fa6ls,  as  the  regular 

Knight  V.  evidence  would  if  in  exiftence ;  and,  there- 

Hsnitjxj.  ft"*e,  where  the  eftreat  and  prefentment  were 

of  the  fame  affizes,  it  was  held  to  be  no  proof 

of  a  conviftion,  for  the  Stats.  «s  Eliz.  e.  i.  ^ 

49  Eliz.  C.6.  direft  proclamation  to  he  made  at 

the  affizes  where  indifted,  and  for  the  perfon 

to  render  himfelf  before  the  next. affizes,  and 

therefore  he  could  not  be  convi6ted  at  the 

lame  ailizes.    This  fpecies  of  evidence  can  be 

applicable  to  thbfe   cafes  only,  where  very 

ancient  Records  are  loft ;  for  if  a  recent  Roll 

be  loft,  and  its  contents  can  be  afcertained, 

^nop,2^    the  Court  will  permit  a  freih  one  to  be  en- 
Burr.  722.  groffed. 

s^dlr  Copies  of  judgments  muft,  in  general,  be 

Cowp.  17.  ftamped,  but  it  has  been  held,  that  no  ftamp 
is  iieceffary  on  a  copy  of  the  minutes  of  a 
judgment  in  the  Houfe  of  Lorcis. 
Giib.  Law       The  c^iemplifications  or  copies  under  feal, 
*^^      are  confidered  a^*  of  higher  authority  than  aiiy 
fwoni  copy,  for  the  Courts  of  Juftice  which 
put  their  feals  to  them,  are  fuppofed  to-be 
more  capable  of  examining  them,  and  more 
lb.  19.     critical  s^nd  exad;  in  their  examination,  than 
any  other  perfon  is,  or  can  be;  and,  there- 
fore, no  other  proof  is  neceflary  of  fueh  c6- 

pies^ 
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pies,  than  the  produ6lion  of  them,  for  the  ch.n!f.i. 
Courts  under  whofe  feals  they  are  authenti-   BximfRfi^ 
cated  making  a  part  of  the  Law  and  Consti-     ^ouvm 
tution  of  the  country,  their  feals  are  fappofed      ^^^* 
to  be  already  known  to  every  perfon,  like 
every  other  part  of  the  Law ;  and,  for  the 
fame  reafon,  the  feal  of  a  Court  conftituted   olive  t» 
by  A61  of  Parliament,  as  the  great  Seffions  in  ^^^5* 
Wales,   or  a  County   Palatine  is,  of  itfeli^   ^I*^-"^* 
fufficient  proof  of  the  Record  it  authenti* 
cates. 

Something  fimilar  to  exemplifications  under  fmf  fy 
the  Seal  of  a  Court  are,  what  are  denominated  -^'^^ 
office  CQpies  of  its  proceedings,  granted  out 
and  authenticated  by  an  officer  appointed  by 
the  La^v  lor  that  purpofe.  There  are,  how 
ever,  but  few  inftances  in  which  an  officer  is 
fo  entruftedy  and  though  in  cafes  whae  he 
is,  the  Lawi  on  account  of  the  confidence  re* 
pofed  iu  him,  receives  his  copy  without  fur- 
ther evidence^  yet,  where  that  truft  does  not 
form  part  of  the  duty  of  his  office,  his  certi- 
ficate is  no  more  than  that  of  any  other  pri- 
vate perfon,  and  gives  the  copy  certified  no 
credit  whatever. 

TIius,  though  in  every  in{lanc6,  where  any 
copy  of  a  proceeding  is  granted  out  by  an 
officer  of  the  Court,  as  copies  of  proceedings 
in  Chancery,  in  the  Crown  Office^  &c.  it  is 
popuTaxty  called  an  office  copjfy  and  fuch  copy 
is,  for  the  fake  of  convenience,  permitted  to 
l>e  read  in  any  part  of  the  fame  caufe,  it  is 

not 
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CKiLf.i.  not  legally  evidence  before  another  Court. 
ojfciCtfiis  The  office  copies  of  the  Bill  anfwer,  and  depo- 
^  ,fitions  are  read  in  the  Court  of  Chancery 

•without  further  proof;  but  at  common  law 
they  are  no  evidence,  unlefs  examined  and 
Giib.  Law  proved,  becaufe  the  officer  is  not  entrufted  by 
26.'^.^  the  Law  to  authenticate  fuch  copy.    The  chi- 
N.  P.  ug*   rograph  of  a  fine,  or  the  indorfem^nt  on  a 
deed  by  the  proper  officer,  of  its  having  been 
inrolled,  are  good  evidence  of  the  fine  having 
paired,    or   the    deed  having  been   inroUed, 
without  proving  them  examined ;  for  the  of- 
ficer is  appointed  by  Law  to  give  out  the  copies 
in  the  one  inftance,  and  the  certificate  in  the 
Kinncrfly    Other.    So  an  indorfemeht  of  a  deed  having 
^\^^.\6.  J^^^^  inroUed.  by  the  auditor  of  the  Dutchy 
of  Lancafter,   purluant   to   a  claufe  in   the 
deed,    is  good   evidence  of  the  inrpllment. 
But  an  indorfement  on  the  fine,  by  the  fame 
Giib.  Law   officcr  who  made  out  the  chirograph  that  pro- 
R  P.^ut      claniatious  had  been  made,  is  no  evidence  of 
fupra.        fuch  proclamations ;  becaufe,  though  the  chi- 
rographcr  is  authorized  to  make  copies*  of  the 
agreement  filed  of  Record  for  the  parties,  yet 
the  ftatute  which  gives  that  authority,  does 
not  appoint  him  to  copy  the  proclamations. 
To  prove  tliefe,  therefore,  the  copy  mufl:  be 
examined  with  the  Record,  and  proved  as  in  * 
other  cafes.    So  a  copy  of  a  judgment,  made 
by  the  Clerk  of  the  Treafury,  muft,  never- 
thelefs,  be  e^Lamined  with  the  original  Record ; 
aud  if  a  deed  be  lofl,  and  a  copy  made  out 

from 


from  the  inroUinent,  and  offered  to  a  Jury  a^  ch.ii.f.i, 
the  next  bed  evidence  the  cafe  will  admit  of;  ^^^  wWr 
it  fliould  be  examined  with  the  inroUmeut^  and    ITcoff 

proved  by  a  witnefs :  for  though  the  fis^tute  » 

27  H.  8.  c.  16.  authorifes  the  clerk  to  certify 
the  inroilmenty  he  is  not  intruded  to  give  out 
copies.     The  Clerk  of  the  Rules  is  appointed  8eib)r  v. 
to  make  out  the  rules  of  the  Court,  and  au-  ^^^i^^^ 
thenticate  them,    and  therefore  a  rule  pro-  745- 
duced  under  his  hand,  is  fufficient  without 
proving  it  examined  with  the  entry  in  the 
books.     But  where  the  examination  of  a  fol-   Rex  y. 
dier  had  been  taken  by  two  magiflrates,  touch-  ^ith  Har- 
ing  his  fettlement,  it  was  held  that  the  figna-  ''^jJS^*^' 
tures  of  the  magiilrates  ihould  be  proved, 
notwithfianding  the  mutiny  ad  makes  fuch 
examination  evidence  of  his  fettlement. 

It  is,  in  general,  a  rule,  that  before  excm-  Qy|j  j^w 
plificationB,  or  other  copies  of  Records,  are  Ev.  la. 
made,  tlie  Record  ihould  be  drawn  up  in  form, 
for  though  by  the  praftice  of  the  Courts  at 
Weftminfier,  the  party  may  take  out  an  exe- 
cution immediately  the  judgment  paper  is 
figned  by  the  officer  of  the  Court;  yet  it  is 
not  a  perfed  and  perma;ient  Records  till 
brought  into  Court,  aqd  there  filed  as  a  me^ 
morandum,  or  roll:  Till  that  is  done  it  is 
transferable  to  any  place,  and  (b  does  not 
come  within  the  reafon  of  the  law,  which 
permits  a  copy  to  be  given  ini  evidence.     But 
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when,  by  the  praAice  of  the  Court,  the  minutes 
are  coniidercd  as  the  judgment  itfelf,  and  it  is 
not  ufual  to  make  any  further  entry,  copies  of 
fuch  minutes  may  be  given  in  evidence,  as  is 
always  done  in  the  cafe  of  minutes  of  the 
Houfe  of  Lords  of  the  judgmentgiven  by  them 
on  an  appeal  from  the  Court  of  Chancery. 

The  Record  being  fo  completed,  the  whole, 
and  not  a  part  only,  muft  be  exemplified  or 
copied,  in  order  that  the  Court  may  be  in 
poffeffion  of  the  full  eifeft  of  it,  for  a  partial 
cxtraft  may  bear  a  very  different  import  from 
the  whole  taken  together:  but  in  cafes  of  pub- 
He  concern,  fuch  as  the  Minifter's  return  to 
the  Commiflion  in  Henry  the  Eischth's  time  to 
enquire  into  the  value  of  livings,  fo  much  as 
relates  to  the  particular  matter  in  difpute  \% 
fufficient,  without  proving  the  Commiffiou. 

Having  thus  ihewn  how  a  Record  is  to  be 
proved,  the  next  obje6l  of  enquiry  will  be, 
againft  M^iom  it  is  evidence,  and  to  what  ex- 
tent. It  is  an  eftabliflied  rule  of  Law,  that  a 
fadl  which  has  once  been  direfclly  decided  fhall 
not  be  again  difputed  between  the  fame  par- 
ties; and  therefore  a  judgment  of  the  fame 
Court,  or  one  of  concurrent  jurifdidion,  whe- 
ther upon  verdift,  demurrer,  or  by  default,  if 
rfirefi/^  upon  the  point,  may  be  pleaded  in  bar 
in  cafes  where  fpecial  pleading  is  required, 
and  in  other  cafes  given  in  evidence  on  the 

general 
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general  iffue  as  conclujvoe  between  the  parties  Ch.ii.f.i. 
upon  the  fame  matter  coming  either  direftly  J^s^^^f* 
or  mcidentally  in  queltion.  Jams. 

Thus  a  judgment  for  the  recovery  of  a  - 

debt  is  conclufive  evidence  'of  its  exiftence 
againft  the  parly  to  fuch  judgment  and  his  re* 
prefentatives ;  and  a  man  who,  on  being  fued,   Mamot  v. 
gives  a  cognovit  for  the  debt,  oi*  fulFers  judg-  ^^Rcp. 
ment  by  default,  will  not  afterwards  be  per-   ^9* 
mitted  to  recover  back  the  money,  though  he 
can  ihew,  by  the  cleared  evidence,  that  he  has 
paid  it  before ;  and  even  if  no  judgment  be  f!^  ^* 
figned,  but  a  party  on  being  fued,  or  a  tenant  naiiy, 
when  diftrained  on,  pays  the  money  demanded    '    /** 
of  him,  protefting  at  the  fame  time  that  it  is  Knibbs  ▼. 
not  due ;  the  Law  will  not  permit  him  to  re-   ^'^^** 
cover  back  money  fo  paid  in  the  courfe  of  a 
legal  proceeding.     It  was  indeed  held  in  one   Mofes V. 
cafe,  that  where  money  had  been  recovered   ^  Burr. 
againft  confcience  in  a  Court  not  of  Record^   *o^ 
an  a6fcion   as  for  money  had  and  received 
might  be  brought  to  recover  it  back^  but  the  vide  2  h. 
authority  of  this  cafe  has  been  fmce  much  ^.^;^JJj 
queftioned.  ^69. 

.  In  like  manner,  as  the  judgment  concludes 
the  defendant  from  difputing  the  debt,  it  pre- 
cludes the  plaintiff  from  recovering  a  larger 
fum  of  money  than  has  been  iawarded  him ; 
and  therefore  if  a  plaintiff  claiming  a  debt 
compofed  of  different  items,  attempts  td  prove 
the  whole,  and  faHs  as  to  part  of  it,  he  will 
not  b«  permitted  at  a  future  time,  when  pof- 

s  d  feifcd 
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ch.iLf.i.  feflfed  of  better  evidence,  to  recover  that  part,. 

^in^alf/  ^^^  ^^^  defendant  may  plead  the  judgment  ii> 

'  A^iojfj.  bar  and  it  will  be  eonclujivc  evidence  for  bin)* 

^        ^^  But  if  the  plaintiff  never  attempted  to  give 


ion  V. 


Tiitop,  7    this  part  of  his  demand  in  evidence  he  will 

5^-f  ^P'      not  be  eftopped  by  the  Record,  from  proving 

that  faft,  and  recovering  the  remainder  of  hi* 

debt;  though  the  declaration  in  the  firil  atliion 

'    contained  counts  adapted  to  that  part  of  bi& 

demand. 

When  a  judgment  as  to  perfonal  property  is 
given  ybr  Me  flf^wrf^xw/ on  the  merits  of '  the 
cafe,  it  precludes  the  plaintiff  from  making  a^ 
frefh  demand,    either   in  the  ianie  form   of 
atlion,  or  in  any  other  of  equal  degree;  and 
RitoheiiT.  therefore  where  A.  brought  anai^lion  of  trover^ 
»Bkc.827'   ^  recover  perfonal  property,  and  a  verdifi;  was 
given  againft  him  on  the  merits,  this  verdift 
was  held  to  be  conclufive  evidence  inanadion  of 
(tjikmpjit  by  him  for  money  had  and  received, 
to  recover  the  money  produced  by  the  goods, 
for  though  a  different  form  of  action  it  wa& 
ftill  one  of  the  fame  degree ;  it  was  the  fame 
queftion  of  property  and  the  judgment  was  di- 
rectly on  the  point.     So  where  to  an  a<?iion  of 
Ferraris      trejpofs  the  defendant  pleails   to  the  merits, 
Tci  7       and  on  demurrer  to  the  plea^^  judgment  is 

A'^n'  ^"   S^^'^^  ^^^  ^"™>  ^^^^  operates  as  a  bar  to  an 
cro.  Eiiz.  a6tion  of  trover  for  the  lame  taking,  and  may 
'      '    be  pleaded  to  fuch  adion,  or,  I  fliould  thirik, 
given  in  evidence  qxl  the  general  iffue,  ac- 
cording ta  the  iQodejrn  rules  of  pleading  ia 

that 
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thataftton.  I3ul  had  the  firfl  aft  foil  fiiiled  Ch.af.n 
through  any  error  or  niifconccption  of  the  ^*^^J^' 
form  of  aetiofl,  or  mifprifton  in  tlie  pleadings ;     A^wfj. 

then  the  judgment  would  not  have  barred  the   ^^ 

fubfequent  action;  buttiie  plaintiflF  might,  in   T.^Topiai 
cafe  it  had  been  fpecially  pleaded,  have  Ira-  'j^'f^*'"*' 
verfed  the  averment  of  the    caule  of  adtija 
being  the  fame. 

The  cafes  above  referred  to  arofe  on  qiief- 
tions  refpecting  pcrfonal  property,    but  the 
fame  rule  holds  in  anions  which  concern  real 
eftates.     If  a  difpute  arife  refpe<^Hng  lands,    Lc^isv. 
and  any  fa^  come  direftly  in  iHue,  the  finding   g.  l!^Ev, 
of  a  Jury  on  that  faft  is  received  as  evidence  $?*J^"^' 
of  it  in  any  future  difpute  between  the  fame 
parties  or  othej-s  claiming  under  them,  though 
in  refpe^l  of  other  lands  ;  and  if  in  an  action   outram  i^ 

,  of  trefpafs  the  riglit  to  an  eafement  in  land,    ^o^j'  - 
or  to  any  part  of  the  land  itfelf,  be  put  on  ^*rt'34^ 
the  Record,  traverfed,  and  found  againft  the 
party  pleading  it,   fuch  finding  is  conclufive 
againft  the  right,  and  if  the   fame  plea  be 
pleaded  to  another  a6lion,  may  be  replied  by 
way  of  eftoppel.     But  though  a  judgment  in   vide  Fcr- 
one  action  is  conclujvce  evidence  in  all  others  ^^o^^'*^ 
of  the^ywe  degree^  it  does  not  operate  as  a 
bar  to  any  other  of  a  higher  nature  than  that 
in  >rhich  it  M'as  given ;  nor  will  it  in  any  cafe 
be   conclufxey  unlefs  the    point  be    diredly 
raiied  ;  and  therefore  the  judgments  in  mere  sir  Fredk 

poffeffbry  aSions^  where  the  defendant  pleads   ^y^"^  ^' 
the  general  ilfue,  and  the  queftion  of  right  is   c^tcd  3 

D  3  never         ::  ^ 
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Ch.ii.f.i,  never  pointedly  in  iffue;  as  inadionsfor  dif- 

^^'^^cTu    ^^rbance,  cjeftment,  &c.  though  a  degree  of 
AawHs,     evidence,  as  to  the  right,  are  never  fo  conclu- 

'  five  as  to  bar  other  a6lions  or  preclude  another 

defence  of  the  fame  nature. 

It  muft  always*  be  remembered  that  it  is 
againil  the  party  to  an  action,  or  one  claiming 
under  him  only,  that  a  judgment  is  evidence. 
Againft  third  perfons,  a  verdi6ior  judgment  in  a 
civil  cafe,  is  no  evidence  whatever;  for  the  firft 
principles  of  natural  juftice  require  that  a  man 
ihould  be  heard  before  his  caufe  is  decided, 
and  if  he  were  to  be  bound,  or  in  the  leaft 
degree  prejudiced  by  a  verdift  where  he  had 
no  opportunity  of  crofs  examining  the  wit- 
nefles;  it  would,  in  effed,  be  overturning 
this  mod  falutary  rule  of  jurifpmdence. 

Giib.  Law  In  general,  too,  the  benefit  of  the  rule  is 
3+'  mutual ;  and,  therefore,  if  in  a  fuit  between 
A.  and  B.  a  verdid  pafles  for  A ;  C,  who  was 
no  party  to  the  caufe,  is  not  permitted  to  give 
this  in  evidence  againft  B.  in  any  future  adion 
there  may  .be  between  them  ;  for  it  would  be 
unjuft  to  fuffer  that  to  be  given  in  evidence 
againft  a  man,  from  which  he  could  not  have 
derived  any  benefit;  but  this  general  rule  is 
liable  to  exceptipn,  in  cafes  where  a  man  is 
privy  in  eftate  with  thcperfon  who  recovers 
the  verdift,  for  in  fuch  cafe  the  verdift  will 
be  evidence  for  him,  theugh  he  would  not 
not  have  been  bound  by  it,  had  it  been  the 
other  way. 

Thus 
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Thus  if  there  are  feveral  remainders  in  the   Ch.ii.f.i. 
fame  deed,  and  he  who  is  in  poflefTion  recovers   ^*'^?!^/' 
a  verdift  in  an  adion  brought  againft  him  for     -rf^ww. 
the  land,  another  remainder  man  may  give  ^ 

this  verdift  in    evidence  in    another  a6)iou 
againil  him,  at  the  fuit  of  the  fame  plaintiff; 
for  had  the  verdift  been  againil  the  Termor, 
the  remainder  man  Avould  have  been  difpof-  ^ 
ieffed.     So  had  there  been  a  verdift  for  the  vide  Pike 
tenant  for  Hfe,  in  ejeftment,  Avhere  no  aid  can  J'loI^^  * 
be  prayed ;  it  feems  that  the  reverfioner  might,   ^y™-  . 
neverthelefs,  give  this  verdi6l  in  evidence,   Rufh- 
becaufe  he  would  have  been  prejudiced  by  counteft 
fuch  verdift,  for  his  reverfion  would  have  been  J^  ^^^' 
turned  thereby  into  a  naked  right.     Of  this,   Hard.472. 
however,  Lord  Chief  Baron  Gilbert  (page  35) 
makes  a  quaere,  and  the  point  feems  never  to 
have  been  decided,  (^rf^ 

But  when  it  is  faid  that  a  verdid  is  not 
evidence  for  or*  againft  one  who  is  not  party 

fd)  In  Com.  Dig,  B'oid.  ^f.  5»  it  is  (ai4»  A  Terdi6^  for  or  againft 
the  plaintiflFy  with  proof  of  the  evidence  by  him  given»  (hall  be 
evidence  in  an  adlion,  ly  another  againfi:  him  for  the  fame  thing* 
as  in  an  a6tion  by  a  Common  Carrier  for  goods  delivered  by 
miftakey  a  verdid  for  or  againft  the  plaintiff,  witn  the  proof  by 
him  given,  (hall  be  evidence  in  an  a^lion  by  the  owner  againft 
the  carrier,  for  the  feme  goods.  Per  HoU^  at  GuiUbaU,  14  /^.  j. 
Mr.  J.  Bnller  (N.  P.  p.  243)  mentions  the  (ame  ca(e,  but  it 
leems  there  that  the  verdift  was  not  given  in  evidence,  at  tbi 
^erMS  of  a  jury  detenmmmg  awf  f^t,  but  as  evidence  of  a  con- 
fellion  on  record  by  the  carrier,  that  he  had  the  goods  of  the  per- 
ibn  who  afterwards  fo  brought  the  a^ion ;  and  to  lay  a  ground 
ior  proving  what  a  deceafed  witneis  fwore. 

D  4  to 
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Ch.ii.r.i.   to  a  caufe,  ""it  is  not  to  bcunderftood  that  a 
^mG^    man  who  merely  ufcs  the  name  of  another  for 
Aaions.     his  own  benefit,  is  not  bound  by  the  verdid 
■  which  is  given  againft  him.  '^ Courts  of  Juflice, 

in  thefe  cafes,  will  take  notice  who  is  the  real 
Giib.  Law  plaintiff  or  defendant  in  a  caufe ;  and,  there* 
^^-  35*       tore,  if  a  man  brings  an  ejefilment  in  the  name 
of  another,  as  his  leffee ;  he  being  in  faft  the 
real  plaintiff  in  the  caufe,  the  verdift  is  evi- 
dence for  or  againfl  him,  in  an  ejeftment 
brought  in  the  name  of  another  plaintiff,  on 
KinRcr-      his  dcmifc  ;  and  in  Kke  manner  a  recovery  iu 
^^^l        an  aftion  of  trefpafs,  againft  one  who,  juftilied 
Boug!.       as  fervant  of  A,  is  admiffible,    though  not 
:    '  conclufive  evidence  of  the  right  in  an  action 

againft  another  ftrvant  of  A,  for  a  fimilar 
trefpafs. 

,  There  is  another  exception  to  the  rule,  that 

a  judgment  is  only   evidence   between  the 

parties,   or  thofe  claiming  under  them  and 

that  is,  wherever  the  matter  in  difpute  is  a 

'  GlU),      quefiion  of  public  right ;  in  this  cafe,  all  per- 

36.  fons   ftanding  in  the  fame  fituation  as  the 

i^ndon  V.   P^rtics,  are  aftefted  by  it,  and  it  is  evidence 

r^^'^h^'g      *^  fupport  OY  defeat  the  right  claimed ;  thus 

3  Berry  V.  a  verdi6l  finding  a  prefciiptive  mode  of  tyth- 

prake's'N.   "^S»'  *1^^  \\?\^i  of  a  city  to  toll,*  the  riglit  of 

^♦R^\      eleflion  of  a  church-warden,'   a  cuftomary 

st.Pancras,  "riy:ht  of  ^ommon,  therrjil)ililv  of aparifli  to  re- 

^s^Rced^v.   P^*^  ^  particular  road,*  a  public  light  of  way,* 

jackfon,     qj.  ^1^^  jjj^e,  is  cvidcncc  for  01-  againft  the  ctif* 

torn 


torn  or  right,  though  neither  of  the  litigating  Ch.  ii. f.i. 
parties  are  named  in,  or  claim  under  thofe  ^f^l^ 
who  are  parties  to  the  Record.  Ca/"- 

The  effeft  of  verdi6ls  in  criminal  cafes  on  the  ^** 
civil  rights  of  the  parties  does  not  appear  to  be 
very  clearly  fettled.  Hardly  any  thing  is  to  be 
found  in  the  books  on  the  fubjeft  butloofe  difta, 
from  which  very  little  information  can  be  col- 
lefted.  It  is  faid  in  one  book,  of  very  little  Richard- 
authority,  that  "the  verdift  in  2l  civil caufe  itsSa^j^l!" 
may  be  given  in  evidence  in  ^criminal  caujt^  ^o^-  3«^ 
but  not  vice  verfa^  and  that  tlie  Conrt  faid 
they  would  hardly  grant  a  new  trial  where  a 
verdift  might  become  evidence  in  a  criminal 
caufe."  From  this  note,  loofe  as  it  is,  it  may 
be  collefted  that  the  queftion  did  not  arife  in 
the  cafe  then  before  the  Court;  but  that 
they  were  only  apprehenfive  that  the  verdift 
in  that  caufe  mi2:ht  be  made  the  foundation 
of  a  criminal  proceeding.  This,  I  prefume, 
is  all  that  is  meant  by  its  being  evidence ;  for 
it  could  never  be  thought  for  a  moment  that 
it  would  be  fo  of  the  criminal  faft,  and  it  is 
plain  the  Court  did  not  proceed  on  the  ground 
of  a  former  verdift,  in  a  criminal  cafe  having 
been  offered  in  evidence  in  a  civil  fuit. 

Lord  Chief  Baron  Gilbert  indeed  makes   Giib.  Law 
a  quaere,  whether  fuch  verdift  can  be  given  in   ^^-i^* 
evidence,  becaufe  the  party  could  not  attaint 
the  Jury  as  he  could  in  a  civil  action;  but 
there  are  many  cafes  where  verdifts  may  be 
given  in  evidence  againft  a  party  who  could 

not 
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ch.n.£i.  not  have  an  attaint>  fuch  are  all  thofe  which 

^'^rTmiMMi  ^ft^^li^  cuftoms  and  other  public  rights 
Cafej.      where,  as  wzs  juft  now  obferved,  the  verdiA 

'  is  always  received  in  evidence  againft 'perfons 

who,  being  neither  parties  nor  privies  to  the 
caufe,  could  not  avoid  it  by  that  remedy; 
that,  therefore  does  not  feem  to  be  the  true 
criterion  by  which  the  queilion  is  to  be  de- 
cided. 

Gibfon  V.       One  other  cafe  occurs,  which  alfo  contain? 

Caf.  temp,  little  more  than  a  diQum,  though  certainly  one 

Hardw.  pf  great  authority,  on  the  fubjeft:  It  was  an 
iffue  direfted  to  try  whether  certain  notes  of 
band  were  forged  or  genuine ;  and,  on  the 
trial  the  plaintiff  having  read  the  depofition 
of  a  deceafed  witnefs  to  prove  the  hand-writ- 
ing, the  defendant  offered  the  Record  of  a 
convi6lion  of  the  plaintiff  for  forging  another 
fimilar  note  to  which  the  fame  witnefs  had 
alfo  fworn.  This  evidence  was  objefted  to  by 
Seijeant  Parker,  M^ho  contended  that,  "  it  was 
a  Rule  of  Evidence  that  no  Record  of  a 
criminal  aftion  could  be  given  in  evidence  in 
a  civil  fuit,  becaufe/uch  convidtion  might  have 
been  upon  the  evidence  of  a  party  interejled 
in  the  civil  aQion.''  Lord  Hardwicke  is  re- 
ported to  have  faid  that  the  general  rule  was 
as  Mr.  Serjeant  Parker  had  mentioned,  and 
that  it  had  been  fo  ftriftly  kept,  that,  in  a  case 
which  he  mentioned,  and  which  I  iliall  pre- 
fently  ftate,  the  Court,  on  a  qucftion  of  legi- 
timacy, refufed  to  admit  in  evidence  a  fen- 

tehee 
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fence  of  excommunication  in  the  Spiritual  ChJi.r.i. 
Court  for  fornication,  between  the  father  and  ^'c^^Ha 
mother  of  the  party  whofe  legitimacy  was  im-      ^^• 
peached ;  and  therefore  he  rejeded  this  con-  ~ 
vision. 

This  cafe  of  Gibfon  v.  M^Carty  is  not 
very  accurately  reported,  but  it  is  clear  that 
the  evidence  ,which  was  offered  was  pro- 
perly rejefted,  for  the  convi6lion  was  on  ano- 
ther tranfa£tion  which  ought  not  to  have  pre- 
judiced the  claim  before  the  Court.  In  the 
cafe  cited  too  the  judgment  of  the  Ecclefias- 
tical  Court  was  not  diredly  upon  the  point, 
the  father  and  mother  of  the  party  might 
have  committed  foniication,  and  yet  have 
been  maiTied  previous  to  his  birth ;  and  it  is 
clearly  fettled  that  a  judgment  is  not  evidence 
of  any  faft  which  is  only .  to  be  colleded 
by  inference  from  it.  That  this  was  ond 
ground  at  leaft  of  the  determination!  appears 
from  a  more  full  flatement  of  the  fame  cafe 
by  the  name  of  Hillyard  v.  Grantham,  in  z 
Vef.  246;  though  it  muft  be  confeffed  that  by 
the  manner  in  which  it  is  there  cited  by  Lord 
Hardwicke,  that  that  learned  magiflrate  feems 
to  have  adopted  the  general  principle,  that  a 
verdift  iii  a  criminal  cafe  cannot  be  evidence 
in  a  ciwl  fuit.  His  Lordihip  flated  tlie  cafe 
to  be  a  trial  at  bar  on  an  iflue  directed  out  of 
the  Court  of  Chancery,  and  faid  that  he  war, 
counfel  in  the  caufe.  That  during  the  life  (;i 
the  father  and  mother  there  had  been  a  p   >- 

ceediiig 
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Ch.il.f.i.  ceecHng  dgaiuft  both  of  them,  in  the  Coa- 
vHo^^  fiftory  Court  of  Lincoln,  for  living  together 
Ofis.      in  fornication,    and   fentence  given  againft 
~~  them :  on  the  trial,  that  fentence  was  offered 

in  evidence  to  prove  that  they  were  not  mar- 
ried; and  the  whole  Court  were  of  opinion 
that  it  could  not  be  given  in  evidence ;  be- 
caufe,  firft,  it  was  a  criminal  matter,  and  could 
not  be  given  in  evidence  in  a  civil  caufe; 
nexti  that  it  was  res  inter  alios  aBa,  and  could 
not  affeft  the  iflue.  (e)  But  they  held  that  if 
it  had  been  a  fentence  on  the  point  of  the  mar- 
riage on  a  queftion  of  the  lawfulnefs  of  the 
marriage,  it  being  the  fentence  of  a  Court 
having  proper  jurifdiftion,  might  have  been 
.given  in  evidence. . 
Rex  y.  Another  nifi  prius  cafe  alfo  occurs  brfore 

Saik.  283*.  Lord  Holt,  which  fliould  be  noticed  in  this 
place.  A  man  being  profecutcd  for  a  fraud 
in  obtaining  a  note  of  hand,  the  perfon  who 
had  been  defrauded  was  called  as  a  witnefs, 
and  that  learned  judge  rejedled  his  teftimony ; 
afligning  as  a  reafon,  that  though  the  verdiS 
could  not  be  given  in  evidence  in  an  aRion  on 
the  fiote,  he  was  fure  to  hear  of  it  to  influence 
the  Jury.  This  diflum  of  Lord  ffolt  is  open 
to    two    conftruftions;    his   Lordfliip   might' 

V 

(i)  As  to  this  point  fee  the  fcvenil  cafes  in  §  2,  note  frj,  which 
clearly  (hew  tliat  whcj*  a  marriage^  comes  diie«illy  in  liVnt  in  the 
Ecclefiaftical  Court,  it  is  evidence  againft  theilFuej  and  wliat  is 
fubfequently  faidby  Lord  H.  himfelfjin  this  very  cafe^  (hews  that 
this  would  have  been  no  objc^ion. 

either 


either  mean  to  fay,  that  iu  no  cafe  could  a  Ch.iL  f.i, 

juflgment  in  fuch  a  profecution  be  given  in  7«*««tr 

evidence  in  a  civil  action;  or  only  that  a  ver-      ca/gs. 

d\^  founded  on  fuch  evidence  as  rcas  then  ' ' 

offered,   would  not  be  admiffiblej    and  with 

this  latter  conftru^iou  agrees  Lord  Chief'  Ba^ 

ran  Gilbert,  who  fays,  that  where,  the  con-  Giib.Lair 

vi^tion  is  in  fa6i:  founded  folely  on  the  evi-  ^7-  Sc- 
enes I 

dence  of  the  party  interefted  in  the  civil  fuit,   sid.  325^ 
the  Record  cannot  be  evidence  in  it,  becaufe 
a  party  fliall  not  be  permitted  to  give  that  evi- 
dence by  indirect  means  which  he  would  not 
be  heard  to  fpeak  as  a  witn^efs ;  and  though 
the  cafe  cited  by  Gilbert  is  fileut  as  to  thi* 
point,  and  only  proves  that  the  defcriptiou  of 
a  party  in  an  indiftment,  or  the  evidence  then 
given  by  a  witnei^,  fince  deceafed,  is  not  evi- 
dence on  an  appeal,  yet  from  what  uas  faid 
by  Seijeant  Parker  in  the  cafe  of  Gibfon  v. 
M^Cartifj  it  is  plain  that  fome  opinion  was  en- 
tertained inWeftminfter-Uall  at  the  time  Gil- 
bert  wrote  as  to  this^diftinftion.     If  we  fup- 
pofe  that  in  that  cafe,  the  party  interefted  had 
been  in  fa^t  examined  as  a  witnefs  on  the  pro- 
fecution, it  explains  the  wliole ;  and  ihews  that' 
oa  this  ground  alfo  the  evidence  might  have  - 
been  reje^ed,  without  eftablifliing  as  a  general 
propofition,  that  in  no  cafe  could  fuch  a  con- 
viction be  evidence. 

But  it  is  faid  alfo  by  G liberty  that  if  the  party  ciib.  Law 
was  not  examined  as  a  witnefs  on  the  profecu-   ^^'  3'- 
tion^  or  his  evidence  formed  a  part  only  of  that . 

given  ^ 
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ch.n.f.1.  given  to  the  Jury,  the  verdift  in  the  criminal 
Jf^f^ts  profecution  may  be  evidence  iti  the  civil 
Qafes.  caufe :  with  deference  to  fo  great  an  autho-* 
rity,  1  cannot  help  obferving  that,  it  feems 
rather  contrary  to  tJie  general  principle  of  re- 
jefting  all  evidence  of  an  interefted  party  to 
permit  a  verdi6t,  where  his  teftimony  formed 
any  part  of  the  confideration  of  the  Jury,  to 
be  given  in  evidence;  for  it  feems  difficult  to 
draw  the  line,  and  fay  how  far  they  might  be 
influenced  by  his  teftimony,  or  by  that  of  any 
other  witnefs. 

Having  thus  mentioned  the  feveral  cafes 
which  feem  to  fhew  that  the  evidence  we  arc 
fpeaking  of  is  in  no  cafe  admiflible,  oppofed 
as  they  are  by  the  di&um  of  Gilbert,  I  fliall, 
in  addition  to  his  authority,  refer  to  the  cafes 
which  daily  occur  of  convictions  on  pro- 
ceedings i«  rem  in  the  Exchequer,  and  to  what 
Bui.  N.P.  is  faid  by  Mr.  Jujiice  BulleVy  who  lays  it 
*4S*  down  as  a  general  rule  without  any  limitation, 

that,  "  a  con  virion  in  a  Court  of  criminal 
jurifdiftjon  is  conclu/ive  evidence  of  the  fa€t, 
if  it  afterwards  comes  collaterally  in  conti'O- 
verfy  in  a  Court  of  civil  jurifdi^ion,  as  fup- 
pofe,  fays  he,  the  father  convided  on  an  ia- 
diftment  for  having  two  wives,  tjiis  would  be 
conclufive  evidence  in  an  eje^ment  where  the 
validity  of  the  fecond  marriage  was  in  dif- 
pute :"  but,  he  adds,  the  conviftion  would  not 
be  conclufive^  fo  as  to  bar  the  party  in  a  writ  of 
dower  or  appeal,  where  the  legality  of  the 
marriage  came  in  queftion,  though  it  would 
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be  prima  facie  evidence  on  a  plea  of  ne  utiques  Ch.iT.  f.i. 
accouple  before  the  Bifliop.    The  reafon  why  ^^^^ 
the  verdift  would  be  conclufive  in  the  ejeft-      ^j^'- 
ment,  and  not  before  the  Bifliop,  I  conceive  to  ' 

be,  becaufe  in  the  one  cafe  the  queftion  of  mar- 
riage would  arife  only  collaterally  and  incident- 
ally, but  in  the  other  it  would  come  direftly 
in  queftion  before  a  Court  to  whofe  peculiar 
jurifdi6iion  the  trial  of  it  belonged,  and  who 
could  not  be  oufted  of  that  jurifdidion  by  the 
finding  in  any  other  Court.  It  muft,  how*- 
ever,  be  obferved  here  that  no  authority  is 
cited  by  Mr.  J.  BuUer,  which  proves  that 
fuch  a  verdift  would  be  conclufive  evidence 
in  the  adion  of  ejedment. ,  The  authority 
referred  to  (3  Mod.  164)  only  ihews  that  the 
Court  prohibited  a  fuit  in  the  Spiritual  Court, 
caufa  jaSitationis  maritagii^  (as  it  is  {lated  to 
be)  (f)  brought  by  a  man,  who  was  convidled 
of  bigamy,  againfl  his  fecond  wife,  who 
pleaded  the  conviction,  arid  applied  for  a  pro- 
hibition ;  all  that  was  faid  about  the  efFed  of 
fuch  a  convi6lion,  on  the  plea  of  ne  unques  ac^ 
couplcy  was  in  the  argument  of  Levinz  as 
counfel,  but  nothing  appears  to  have  been 
faid,  either  at  the  Bar  or  by  the  Bench,  as  to 
its  elFeft  in  an  ejectment. 

(f)  Tlus  IS  evidently  a  miftake  of  the  reporter;  a  man  could 
not  fue  a  woman  for  falfely  averting  that  (be  was  his  wife,  whei^ 
ibe  herielf  contended  that  (he  was  not  fo :  the  fuit  in  the  Eccie* 
fiaitical  Court  muft  have  been  for  reftitution  of  coi^ugal  right% 
or  fbme  other  caofe  wherein  the  perfon  fuing  claimed  to  be  htt 
bufband* 

But 
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Ch.mi:u        BiH  H  is  agreed  that  h^d  the  party  beeit 

^fmdgmtiis   acquitted,  this  >rould  have  been  no  evidence 

Cafii.      at  all,  in  fupport  of  the  fecond  marriage,  for 

"; it  proves  no  fa6l ;  the  defendant  might  have 

Ev.  32.  been  acciuitted,  becaufe  he  had  reafon  to  be-^ 
lieve  his  firft  wife  was  dead,  or  for  many  other 
reafonsy  without  fup[>oring  the  fecond  a  legal 
marriage.  In  like  maunder  when  there  has- 
been  a  judgment  for  the  crown  on  an  informa- 
tion in  rem  in  the  Exchequer,  it  has  beeirheld 
to  be  conclujivt  evidence  to  veil  the  property 
in  the  Crown>  and  not  to  be  contio verted  ia 
any  civil  action  ;  but  a  judgment  of  acquittal 
does  not  feem  to  have  fo  ilrong  an  operation 
in  favour  of  the  party,  (g) 

I  fliall 

(g)  ScoH  ▼.  Shfarmm  i^  Black,  977.  In  an  a«5^ian  gf  trefpafy 
for  breaking  the  plaintifF^s  houfe  and  (eizing  his  goods,  which 
coqfifted  of  a  quantity  of  geneva,  the  defendants,  who  were 
Cuilom-huufe  ofEcers,  proved  a  copy  of  recopd  of  condemna- 
tioa,  in  the  Exchequer,  of  the  iame  geneva,  and  the  Courts 
after  folemn  arguruent,  held  this  ro;7ri!(^x;^  evidence  in  favour 
of  the  defendants,  and  not  to  be  controverted.  But  a  con- 
demnation before  the  ConimtiTioners  of  Exciie  does  not  oonclude 
the  party  from  difputing  the  propriety  of  it  in  an  allion  forthf 
fetzure.     Henjhaiu  v.  Pleafance,  z  Black,  1 1 74. 

C$okiw*  Shoiif  5  T.  Rip.  255-  Trover  for  feveral  pipes  of  wine  J 
The  plaintiff  being  a  wine-merchant,  had  purchafed  thefe  [Mpea 
of  one  Hicks,  which  the  defendant  ieized  for  want  of  a  permit  f 
and  it  appearing  to  be  a  malicious  feizure,  the  jury  gave  a  ver- 
di6^  for  the  plaintiff  with  150I.  damages.  The  defendant  had 
profecuted  this  feizure  in  the  Court  of  Exchequer,  and  tlie  re- 
cord of  acquittal  was  read  in  evidence.  The  defendant  infifled 
under  the  circumftances  (which  it  is  unneceflary  here  to  ftate) 
that  the  permit  was  out  of  time,  and  the  Judge  was  of  that  opi« 
ilion  i  but  it  being  fnggefted  that  a  different  determination  had 
M  beea 
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I  /hall  conclade  this  part  of  the  fubjeft,  by  Ch.li.f.i, 

mentioning  one  more  rule  applicable  to  t?er-  -^^^  ^ 

^iSs;  and  that  is,  that  until  final  judgment   


13    Fitton  V. 
Walter, 
iStra.ij6l. 


keen  madem  the  Court  of  Exchequer,  he  faved  the  poiut,  with 
liberty  to  enter  a  Terdifi  for  the  defendant  if  it  fhould  be  ad- 
judged with  him. 

The  couniel  was  proceeding  to  argue  the  caufe  on  the  merits, 
when  the  Court  fuggefted  a  doubt  upon  another  ground,  and 
lord  Kin^QH  laid  that  he  conceived  the  judgment  of  acquittal  in 
rem  was  concliifive  as  to  the  queition  of  the  illegality  of  the 
icizure,  and  precluded  all  reafbning  upon  the  conftruftion  of  the 
pennit  J  and  l>owever  be  might  doubt  whether  tlie  Court  had  put 
a  true  conilrui6^ion  upon  the  eifed  of  the  inftrument,  yet  he 
could  not  help  thinking  that  tlie  judgment  of  acquittal  was  con> 
eluiive  as  to  the  illegality  of  the  feizure  which  was  the  fubjeft  of 
the  prefent  aftion.  That  it  feemed  to  be  taken  for  granted,  in 
Lord  Mansfield'<3  time,  that  a  judgment  of  condemnation  in  rem 
was  conclufive  between  the  parties. 

On  this  the  rule  was  difcharged  :  but  on  a  Aibfequent  day  Lfy- 
tefler  moved  to  open  the  rule  again,  dating  that  the  ground  on 
which  they  had  before  decided,  was  not  cleady  fettled,  and  there- 
fore he  wiihed  to  have  an  opportynity  of  arguing  it,  for  that 
there  was  a  di(tin6lion  as  to  the  effe6l  of  a  judgment  of  acquittal 
or  cmdemnation^  in  rem  the  Echequer ;  the  former  was  not  con- 
clufive, though  the  latter  was.  Bui.  N.  P.  24.5.  But  independently 
of  that  queilion,  he  observed,  that  the  cafe  bad  been  faved  on  a 
different  point  which  was  flated  in  the  report,  namely  the  con- 
ftrudion  of  the  permit.  Upon  this  the  matter  was  ordered  to 
l^nd  over,  and  when  it  came  on  again,  Bowtr  for  the  plaintiff 
confined  his  obfervations  to  tlie  efk6t  of  the  judgment  of  ac- 
quittal in  the  Exchequer,  and  preffed  the  other  fide  to  confent  to 
have  the  whole  matter  flated  on  the  Record:  but  this  being  oli- 
jeSed  to,  tbe  Court y  though  they  expreffed  a  wifn  that  the  par- 
ties would  confent  to  have  the  queftion  rcfpedling  a  judgment  of 
acquittal  on  the  Record  as  it  was  a  point  of  great  importance  j 
faid  that  at  prefent  they  could  not  go  out  of  the  report,  which 
confined  the  queftion  to  the  only  point  made  at  the  trial  concern- 
ing the  conftruflion  of  the  permit,  on  which  no  doubt  could  be 
entertained,  but  that  the  time  was  out  when  the  feizure  was 

made» 
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Ch-ii.f.i.  is  entered  upon  them,  they  arc  no  evidence  of 
^Writu      ^^^  ^^^  having  been  legally  decided,  for  if 
— .  the  poftea  only  is  produced,  it  does  not  ap- 
pear that  the  judgment  might  not  have  been 
arretted,  or  a  new  trial  granted,  but  the  poftea 
is  good  evidence  to  ilie^  that  a  ^rial  was  had 
between  the  fame  parties,  fo  as  ^o  introduce 
an  account  of  m  hat  a  witnef3,  who  is  fince 
dead,  fwore  at  that  trial,  for  which  purpofe 
Montgo-     even  a  nonfuit  is  evidence.     A  verdift  on  an 
ciarv  B     ^^^^  ^^^  ^^^  Chiinccry,  however,   is  full  proof 
N.  p/234..  of  the  fa6t  it  finclh,  though  no  judgment  is 
entered  upon  it,  for  the  decree  is  equal  proof 
that  the  verdia  was  fatisfaftory,  ap^  (lands 
in  force. 
Of  Writs.        Writs  ifluing  out  of  the  Courts  at  "Weft- 
Q'lb.  Law   niinftcr,  are  not  confidercd  as  Records,  till  re- 
Bui. N.'p.    turned    and   filed   in  the  Court;   whenever, 
*^f'  therefore,  a  writ  is  the  gift  of  the  aftion,  it 

.niuft  be  filed,  and  a  copy  of  it  taken  from  the 
Record ;  inafmuch  as  the  |3arty  is  to  have  the 

made,  and  fo  there  mull  be  a  rerdid  for  tlie  defendant.  Rule 
abfolutc. 

In  the  following^  cafe,  however,  a  fentence  of  acquittal  was  con- 
fidered  as  conclufive.  In  an  aftion  of  aifault  and  battery,  the  de- 
fendant juflified  as  an  officer  in  the  army  for  difobeying  orders, 
and  gave  in  evidence  a  fentence  of  a  council  of  war  upon  a  pc- 
X\Q\\  againft  him  by  the  plaintiff,  and  the  petition  being  difmiffed 
by  the  fentence,  it  was  holden  to  be  conclusive  evidence  for  the 
defendant.  Lane  v.  Degherg^  //.  it.  W,  %d.  BuL  N.  P.  a44-  See 
aJfo  yhter  E'vid,  (A.  b.  22)  where  Baron  Price  is  faid  to  have  ad- 
mitted  an  acquittal  in  the  Exchequer  as  conclufive. 

For  the  fevcral  inflances  in  which  thejudgnient  of  a  Court> 
whether  of  Record  or  otherwife,  Ihall  be  admitted  as  evidence,  and 
^0  what  extent:  See  note  (r)^  Sc6l.  2. 

*  utmoft 
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wtmoft  evWende  the  thing  is  Capable  Qf,  for  it  Qh.ii.r.a. 
caonot  becogie  the  gift  of  an  aftiosi  till  it  i$     ^"^ <^ 

returned ;  but  when  the  writ  h  only  induce-?   ^ 

ment  to  the  a^ion,  the  fea  of  its  having 
iffued,  may  be  proved  by  the  produflion  of 
the  writ  itfelf,  becaufe,  by  poffibility  it  might 
liot  be  returned,  iu  which  cdfe  wis  have  &m 
it  is  OP  Record. 


^■a 


SECTION  II. 

Of  Public  JFritings  not  bjeing  Records, 

Public  matters,  not  of  Record,  are  next  to 
be  confidered.' — Someof  thefe  refembling  Re- 
cords in  being  confined  to  one  place  for  pub- 
lic fatisfadion,  the  Law  fuffers  the  like  evi- 
dence to  be  given  of  them,  as  is  ufually  given 
jto  a  Jury  of  Records,  viz.  true  copies  examine^l 
with  the  original;  and  gives  a  degree  of  credit 
to  otl)crs  wheji  prod  need,  which  it  does  not  to 
a  mere  private  iujttrunient. 

Of  this  nature  are— 

ift,  JojjRKAj-s  OF  Tjtt^  Houses  of  Par- 

l.JAAI£NT. 

Sndlyi  Proceedings  in  the  Coiurt  of 
Chancery,  by  bill  of  complaint,  which  not 
being  precedents  of  jufiice,  but  founded  on 
thp  circuroflances  of  each  private  cafe,  are  not 

i:  ?  con- 
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ch.ii.f.a.   conlidered  as  furnifliing   a   general  rule  of 
'  aftion,  and  for  that  reafon  are  not  denomi- 

nated Records. 

sdly,  Proceedings  in  the  Ecclesiastical 
or  Admiralty  Courts. 

4thly,  Thofe  m  Foreign  Courts. 
'  5thly,  Inferior  Jurisdictions. 

6thly,   Acts   of   State   and    Genera:^ 
History. 

7thly,  Commissions  excepted  on  public 
pccafions. 

8thly,  Parish  Registers. 

Qthly,  All  other  things  >vhich  applying  ta 
fcveral  perfonsj  are  in  fome  degree  of  a  pub- 
lic NATURE,  as  the  rolls  of  Courts  Baron, 
Terriers,  and  books  of  public  companies  and 
corporations. 
journaisQf       Though  I  have,  agreeable  to  the  modern 
Colons,    ^lecjfions,  placed  the  proceedings  of  the  Hon  ft 
of  Commons  in  this  rlafs,  yet  it  feems  formerly 
to  have  been  matter  of  doubt,   whether  the 
Journals  of  that  Houfe  Avere  not  entitled  to 
the  authority  of  Records  in  the  ftrift  technical 
fenfe  of  that  word.     Sir  Edward  CokCy  wholfe 
high  opinion  of  the  authority  of  Parliament ' 
is  well  known  to  every  conftitutional  lawyer, 
4  inft.  23.   has  contended  that  they  were  fo  ;  and  in  fup- 
port  of  his  opinion  has  referred  to  the  ftatute 
6  H.  8.  c.  If),  which  prohibits  the  J^bfence  of 
any  of  the  members,  without  licence  entered 
of  Record  in  the  book  of  the  clerk.     Not- 
yilhftanding  this  high  authority,  it  lias  been 

faidjj 
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iaid,  that  as  the  Houfe  itfelf  is  not  a  Court  of  Ch.ii.f.2. 
Record,  none  of  its  proceedings  are  fo;  and   ^^^l^fl^^f 
luch  is  now  the  general  opinion.   According  to    Commons. 
the  old  notions  of  evidence,  copies  of  nothing  "— *— — 
fliort  of  Records  could  be  received  as  evi- 
dence  of  the  originals,  and  therefore  it  has  vide 
by  feme  been  thought  that  in  this  cafe  the     ^'^^"  ^^* 
books  theinfelves  ihould  be  produced ;  but  the 
contrary  is  now  clearly  eftablifhed,  and  copies  J^^»  v. 
from  the  books  of  either  Houfe   examined   Cowp.  '17. 
with  the  originals,  and  proved  by  a  witnefs,  are  g^GoV^* 
equally  received  as  evidence  of  the  proceed-  don,Doug, 
ings  of  the  Houfe;  though  in   cafes  where 
either  Houfe  of  Parliament  merely  comes  to 
refolutions  as  a, foundation  for  other  proceed- 
ings, thefe  refolutions  are  no  evidence  of  the 
truth  of  the  fa6l  refolved ;  and  therefore  on 
the  trial  of  Oates,  the  refolution  of  the  two   4St.Tni 
Houfes,  as  to  the  exiftence  of  the  popiih  plot, 
was  properly  held  to  be  no  evidence  in  a  Court  g^tockd'aic 
of  Juftice  of  the  truth  of  that  fad;  and  in  two   ^'  »• 
much  later  cafes,  in  one  of  which  the  Houfe  of  afterMich. 
Commons  had  refolved  that  a  publication  was  a  ^  ^'  3* 
libel  on  the  Houfe,  and  in  the  other  that  it  was  Reeves, 
a  libel  on  the  Conftitution,  and  M'here  the  At-   ouiidhal! 
torney  General  M^as  ordered  to  profecute,  the  ^^^^^''^• 
Jury  were  neverthelefs  directed  to  confider  the 
intention  of  the  defendants,  and  in  both  cafes 
acquitted  the  party  who  was  fo  profecuted. 

The  Bill   in   Chance r.y,  when  further      BHHn 
proceedings  had  been  taken  on  it,  was  for-       ^'^^^ 

s  3  merly 
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ttitxXj  coflfidered  as  evidence  againft  the  plain- 
tiff, of  any  fa£l  fiated  in  it ;  but  in  modern 
times,  Courts,  properly  confidering  that  naoft 
of  the  fa6is  are  the  mere  fuggeftion  of  counfel 
to  extort  an  anfwer  from  the  defendant,  have 
held  that  it  is  no  evidence  for  any  other  pur- 
pofcf  than  merely  to  Ihew,  that  fuch  a  bill 
was  in  fa6l  filed,  or  to  prove  fuch  fafts  as  are 
the  fubjeft  of  reputation  and  hearfay  evi- 
dence, as  the  plaintiff's  pedigree  and  the  like. 

That  the  answer  of  a  defendant  is  evi- 

« 

dence  againft  the  perfon  fwearing  it,  there 
can  be  no  doubt,  for  if  the  admiffion  of 
a  man  is  received  as  proof  of  a  fa6fc  againft 
him,  much  more  ought  that  confeffion 
which  he  makes  on  oath ;  but  ftill  it  is  con- 
fidered  as  a  confeffion  only,  though  under  a 
higher  fan6iion,  and  therefore  is  admitted  in 
no  cafe  where  a  confeffion  would  not  be 
evidence;  for  which  reafon  the  anfwer  of 
an  infant  by  his  guardian  who  is  fworn  to 
it,  is  not  received  as  evidence  againft  his 
rights ;  and  doubts  have  been  entertained  ho\r 
far  2i,f erne  covert  ihould  be  prejudiced  by  her 
anfw^er  (h) 

The 


(h)  WrotteJUy  v.  Bendijb^  5  P.  Ulli.  235.  In  this  cafe,  where 
the  queAion  was»  whether  the  wife  (bould  anfwer  jointly  with  her 
hnfband  or  not,  the  Lord  Chancellor  laid,  ''  I  do  not  now  give 
any  opinion  whether  the  anfwer  may  be  read  againft  the  wife,, 
when  difcovert,  or  not,  but  as  in  all  times  heretofore,  the  wife 
as  well  as  the  buiband,  has  been  compelled  to  anfwer,  I  would 

not 
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The  confequence  which  follows  from  the  Ch.li.f.j. 
infwer  being  confidered  as  an  admiffion  only,     ^»fi^s 

O  .  ^  **  tit 

is  that  the  objeftioa  that  it  was  res  inter  alios  chancery. 

nBuj  does  not  apply  as  in  the  cafe  of  other  " 

legal    proceedings^    therefore   in    an    aftion  iq^„^ 

againfl  B.  the  anfwer  of  A.  his  partner,  to  a  Jackibn, 

bill  filed  againft  him  by  other  creditors,  was  ther,Peake 

admitted  as  evidence  of  the  fa6h  ftated  in  it ; '  ^*  ^'  *^3- 

as  was  alfo  the  voluntary  affidavit  of  one  man,  *  vicary's 

who  was  jointly  interefted  with  another  in  an  Exc'heq. 

adion  brought  againft  them  both.*  ^*'*>-  ^'^ 

We  have  before  feen  that  a  copy  of  the  B?x>ck-' 

whole  judgment,  and  not  a  partial  extra6l  of  ^^y^* 

it  muft  be  produced  to  the  jury :  the  reafon  on  Ev.  51. 

which  the  rule  was  eftabliflied,  applies  with  ooviil^^ 
equal  force   to  proceedings  in  a  Court  of 
Equity,  and  indeed  every  otlier  written  inftru- 

ment     The  defendant  is  entitled,  in  a  Court  Bath  v. 

of  Law,  to  have  the  whole  of  his  anfwer  read,  ^Moi^^. 

and  fo  far  was  this  rule  carried  in  one  cafe.  Rex  v. 

that  where  one  anfwer  had  been  put  in  by  the  .  ,g/ 
defendant,  and  on  exceptions  taken  to  it,  he 
put  in  a  fecond  anfwer,  he  was  allowed  on  an 
information  for  perjury  to  read  the  fecond  an- 
fwer in  explanation  of  the  general  terms  of 
the  firft.     When,  therefore,  an  anfwer  is  given 


not  take  upon  myielf  to  overthrow  what  has  been  the  conftant 
praSice)"  but  bis  Lordfliip  faid  he  would  not  compel  he|  to  an-- 
fwer any  thing  which  might  fubjed  her  to  a  forfeiture,  though 
the  huflxuid  fubmitted'to  anfwer. 

14  in 
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Ch.ii.f.2.  in  evidence,  the  party  producing  it  makes  the^ 

m^^    whole  of  it  evidence  for  tlie  defendant,  of  the 

^^^'''^'   faas  ftated  in  it;(i)  ftill,  though  evidence 

"  '  of 


(i)  In  Courts  of  Equity  a  different  rule  prevails,  the  plaintiC 
may  there  felefb  a  particular  admifHon,  and  when  that  is  ready 
the  defendant  is  obliged  to  prove  the  other  fa^s  f!ated  in  his  an- 
fwer  by  other  evidence;  Thus  where  to  a  Bill  by  Creditors  againft 
an  executor  for  an  account,  the  executor  anfwered  that  i  lool. 
was  depofited  by  thcr  teftator  in  his  hands,  and  that  afterwards  on 
making  up  his  amounts  with  the  tcftator,  he  gave  a  bond  for 
loool.  and  the  other  lodi.  was  given  him  for  bis  trouble  and  pains 
in  the  tellator's  bufinefs  i  though  there  was  no  other  evidence 
that  the  iiool.  was  depoiited  but  the  executor's  own  oath,  it 
was  held,  that  when  an  anfwer  was  put  in  iffue,  what  was  con- 
feffedand  admitted  in  it  need  Hot  be  proved  by  the  plaintiff,  but 
tliat  it  behoved  the  defendant  to  make  out  by  proofs  what  was 
infiltcd  on  by  way  of  avoidance.    But  this  was  held  under  this 
diilindVion :  when  the  defendant  admitted  a  h&.  and  infilled  on  a 
diflinSlfaB  by  way  of  avoidance,  then  be  ought  to  frvnjt  the  matter 
in  his  defence  \  becaufe  it  maybe  probable  that  he  admitted  it  out 
of  apprehenfion  that  it  might  be  proved,  and  therefore  fuch  ad- 
mittance ought  not  to  profit  him,  fo  fiir  as  to  pafs  for  truth, 
whatfoever  he  fays  in  avoidance:  but  if  it  had  been  onefaH^  as  if 
(he  defendant  had  faid  the  teilator  had    given   him   lool.   it 
ought  to  be  allowed, 'unlefs  dlTprovedj  becaufe  nothing  of  the 
'  fiidl  charged  is  admitted,  and  the  plaintiffmay  difprove  the  whoTe 
b£k.  as  fworn,  if  he  can  do  it.    And  it  being  urged,  that  here  the 
probability  was  on  the  defendant's  fide,  becaufe  the  teflator  did 
not  take  a  bond  for  this  fum  as  for  the  refiduc,  the  Chancellor  faid 
there  was  fome  prefumption  in  that,  but  not  enough  to  carry  fo 
Jarge  a  fiun  without  better  atteftation.    Anonj,  HilL   Vuc.   1707- 
fer  Co^^per  Chan,  Gilb,  Lanu  £*v,  52.     I  have  been  particular  in 
extracting  the  whole  of  this  cafe,  becaufe  perliaps  no  other  bet- 
ter fhcws  the  diftin6tion  between  the  rules  of  evidence  in  the 
common  Law  Courts,  and  thofe  poflefrmg  an  equitable  jurifdic- 
di6tion.     In  a  Court  of  Law,  it  would  have  been  faid,  as  was 
U!ged  in  this  cafe,  that  "  If  a  man  was  fo  honeil  as  to  charge 
kimfclf  when  he  'might  roundly  have  denicj  it,  aad  mq  tejlimonj 

*    ■"  could 
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of  thofe  fafts,  it  is  not  conclufively  fa,  but  Ch.ii.f.». 
the  plaintiff  may  contradict  it  by  other  evi-     My^^* 
dence ;  or  if  the  jury  from  the  whole  circum-    choMOfy. 
ftances  of  the  cafe  fee  reafon  to  believe  one  ^ 

part  of  it,  and  to  difbelieve  another;  they 
may  ufe  the  fame  difcretion  in  this  inftance, 
as  in  every  other  of  drawing  fuch  conclufion, 
as  refults  from  all  the  circumflances  taken  to- 
gether. 

There  is  one  inftance,  however,  in  which  a  ^™  ^* 
part  of  an  anfwer  may  be  read  without  mak-   Mich.  27. 
ing  the  whole  evidence,  and  that  is  where  a  n.  P.  238I 
perfon  offered  as  a  witnefs,  has,  in  an  anfwer, 
ihewn  himfelf  interefted  in  the  event  of  the 
caufe ;  the  part  of  the  anfwer  which  is  read 
for  the  purpofe  of  rejeding  his  teftimony, 
does  not  entitle  him  to  have  any  other  part 
read,  and  this  for  the  beft  of  all  pofTible  rea- 
fons,  viz.  that  by  doing  fo,  the  very  purpofe 
for  which  it  was  produced,  would  be  defeate;d, 
and  he  would  be  giving  his  teftimony  in  the 
anfwer  at  the  time  that  it  appeared,  that  all 
evidence  from  him  was  inadmiffible. 

Similar  to  an  anfwer  is  an  affidavit  of  a  man  Brock- 
in  the  courfe  of  a  caufe ;  but  a  voluntary  afii-  oiib.  Law 
davit,  or  one  not  made  in  the  courfe  of  a  ju-  ^^*  S^* 
dicial  proceeding,  as  for  inftance,  one  made 

could  have  appeared,  he  ought  to  obtain  credit  when  he  fwears  in 
his  own  difcharge."^  My  habits  of  thinking  and  legal  notions 
having  been  formed  in  Courts  of  Law,  may  perhaps  have  given 
me  an  unfair  prejudice  in  favour  of  their  rules ;  but  I  do  confefs 
ihat,  to  me  they  appear,  ia  this  particular  at  lesUl,  mod  confonant 
to  reaibn  and  jufUce. 

by 
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Ch.ii.f.s.  by  the  vendor  of  art  eftate  before  a  Matter  iri 
jjfidatnt.    Chancery,  to  fatisfy  the  putchafef  that  the 
Smith  V.     eftate  was  free  from  incumbrances,  cannot  be 
^M^"'fi    proved  without  producing  the  original,  and  if 
meant  to  be  relied  on  as  a  reprefentation  upon 
oath,  muft  be  proved  alfo  to  be  fworn;  for 
if  only  the  hand-writing  be  proved,  it  has 
no  further  effed  than  an  admiffion  in  a  note 
GJlb.  Law  or  letter,  whereas  the  anfwer  in  Chancery  al-' 
^*^^*      ways  being  on  oath,  it  is  in  all  civil  cafes 
taken  to  have  been  fworn  without  further 
proof  than  copies  of  the  proceedings  in  the 
Rex  V.        caufe;  and  even  on  an  indidment  for  perjury, 
^Burr!       proof  of  the  handwriting  of  the  maUer  be- 
1189.         fore  whom  it  purports  to  be  fworn,  and  of  the 
defendant  himfelf,  has   been  held   fufficient 
evidence  of  the  adminiftration  of  the  oath. 
Depqfiiions.       The  ncxt  kind  of  proceedings  .which  ge- 
nerally  come  from  the  Court  of  Chanceiy, 
are  the  depofitions  of  witneffes ;  and  as  the 
depofitions  taken  in  other  Courts  ftand  on  the 
fame  foundation,  I  fliall  here  confider  them 
together.    Thefe  are  not  received  on  the  fame 
principle  as  the  anfwer,  namely  as  an  admif- 
fion of  the  party,  but  as  the  next  beft  evidence 
in  the  room  of  fome  other,  which  his  adver- 
fary  has  been  deprived  of;  and  therefore  it  is, 
that  in  no  cafe  where  a  witnefs  is  livins  and  to 
cafe;  Salk.  he  f(i»und,  (k)  ihall  his  depoiition  be  read  as 
^^'  evidence 

(k)  In  ^iiys  cafe,  the  witnefs  after  examination  became  inte- 
refted,  and  was  a  party  in  the  caufe,  and  Trevor  C»  J.  at  firft  thought 

that 
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evidence  of  the  fafts  depofed  to,  or  for  any   Ch.ii.f.2^ 
other  purpofe  than  to  confront  and  contradift   ^fpofiijom* 
him.     But  when  it  is  proved  tliat  the  wituefs 
is  dead,  or  that  he  cannot  he  found  after  the  Bcnfonv. 
moft  diligent  fearch,  or,  as  has  been  faid,  hae   fstrl'ow. 
fallen  fick  by  the  way,  (I)  the  depofition  of  Godb.326. 
fuch  witnefs  Ihall  be  admitted  in  evidence;    Luttrelv. 
for  though  a  private  examination  does  not   f^'^j^ 
give  that  fatisfadtion  to  the  mind,  which  a  283. 
public  one  before  a  judge  and  jury  does,  it  is 
neverthelefs  the  reprefentation  of  the  witnefs 
under  the  fan^ion  of  an  oath,  and  when  he 
was  equally  liable  to  crols-examination  by  the 
party  againft  whom  his  depofition  is  offered ; 
for  though  certain  queftions  are  propounded 
to  the  witnefs  in  the  form  of  interro^ratories.    Peacock'^ 
yet  it  is  the  duty  of  the  commiflioners,  before  70  b.^ 
whom  he  is  examined,  toufe  all  means  to  get 
at  the  truth;  and  they  are  not  ftriftly  tied 
down  to  the  words  of  the  interrogatories,  but, 
as  Lorcl  Coke  fays,  to  every  thing  elfe  which 
neceffarily  arifeth  thereupon  for  the  manifefta- 

thathis  depofition  might  he  read:  but  Tiacy  and  Blcncoe  being 
of  a  contrary  opinion,  Tracy  went  to  the  King*s  Bench  to  afk 
the  opinion  of  that  Court,  and  C.  J.  Holt  thinking  that  it  was 
not  evidence,  Trevor  agreed.    Vide  etiam  Baker  v.  Lord  Fairfax^ 

1  Sira.  101.  In  Kmfman  v.  Croohe^  z  Lord  Raym.  1 166,  the  wit- 
nets  had  been  examined  in    Chancery,  and  there  referred  to 

2  written  account.  He  afterwards  became  blind,  and  on  a  trial 
at  Law  his  depofition  was  read,  and  he  called  to  give  parol  evi^ 
deuce  in  fupport  of  it. 

(I)  Though  a  good  ground  for  poftponing  the  trial,  this  would 
hardly  now  be  confidered  as  fufficicnt  to  make  the  depofitjon 
evidence. 

tion 
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tion  of  the  whole  truth  of  the  matter  in  qiie^' 
tion.  Even  the  evidence  which  a  witnefs  gave 
on  a  former  trial  between  the  fame  parties,  ha^ 
after  his  death  been  read  in  a  civil  adion, 
a  foundation  being  laid  for  it  by  the  pro^ 
du6lion  of  the  poftea.  But  this  is  not  allowed 
in  a  criminal  profecution. 

It  fometimes  happens  that  when  witneffes 
are  refident  abroad^  or  about  to  leave  the 
kingdom,  or  there  is  reafon  to  fear  their 
deaths ;  depofitions  are  taken  by  the  confent 
of  the  parties  in  a  caufe,  or  under  tlie  direc* 
tion  of  a  Court'  of  Equity,  on  a  bill  filed  for 
that  purpofe;  and  by  Stat.  13  Geo.  3.  c.  65^ 
Sec.  40,  it  is  ena6led,  that  in  all  cafes  of  in-* 
diflments  or  informations  laid  or  exhibited  in 
the  Court  of  King's  Bench  for  mifdemeanors 
or  offences  committed  in  India,  that  Court 
may  upon  motion  by  the  profecutor  or  de* 
fendant>  award  a  writ  or  writs  of  mandamus 
requiring  the  Chief  Juftice  and  Juftices  of 
the  fuprcme  Court  at  Fort- William,  6p  the 
judges  of  the  mayor's  Court  at  Aladrafs^ 
JJombaT/y  or  Bencoolen^  as  the  cafe  may  re- 
quire, to  hold  a  Court  for  the  examination  of 
witneffes  and  receiving  other  proofs.  And 
after  direfting  the  mode  in  which  the  Court  is 
to  be  holden,  and  the  examinations  taken, 
tr^i)fmitted  to  England,  and  delivered  into. 
Court,  the  ftatute  goes  on  to  enaft,  that  fuch 
depofitions,  being  duly  taken  and  returned, 
iball  be  allowed  and  read;  and  Ihall  be  deemed 

as 
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fis  Qfood  and  competent  evidence  as  if  the  wit^   Ch.ii.Ca, 
nefs  had  been  prefent  and  fworn  and  examined     ^^^^^*^ 
viva  voce  at  any  trial  for  fuch  crimes  or  mifr* 
demeanors:  and  that  all  parties  concerned  iliall 
be  entitled  to  take  copies  of  fuch  depoiitions 
at  their  own  cods  and  charges. 

The  44th  feftion  of  the  fame  aft  makes  a 
fimilar  provifion  in  civil  aftions  or  fuits  in  any 
Court  of  Law  or  Equity  in  Englapd^  for  which 
x:aule  arifes  in  India. 

But  i:.  cafes  where  a  party  offers  this  fcr 
condary  degree  of  evidence,,  he  ought  to  ad- 
duce fome  kind  of  proof  to  ihew  that  he  is  not 
capable  of  giving  that  M^hich  is  ordinarily  re- 
quired; and  therefore  when  thewitnefs  is  ufually  vide  Salk^ 
refident  in  England,  or  was  here  when  tlie  exar  ^"' 
mination  was  taken^  it  muft  be  proved  that  he 
is  out  of  the  jurifdiction  of  the  Court  at  the 
time  his  depofition  is  offered  in  evidence,  for 
if  he  is  within  it  he  himfelf  muft  be  called  as 
a  witnefs. 

In  criminal  cafes  depofitions  are  taken  by 
virtue  of  the  ftatutes  i  and  a  Ph.  and  M.  c.  13, 
and  2  and  3  Ph.  and  M.  c.  10.  By  the  firft 
of  thofe  ftatutes  it  is  enatled,  *^  That  juftices 
of  the  peace,  or  one  of  them,  when  a  prifoncr 
is  brought  before  them  for  manflaughter  or 
felony,  before  any  bailment  or  mainprife,  (liall 
take  the  examination  of  the  prifoner,  and  in- 
formation of  them  that  bring  him,  of  the  faQ; 
ind  circumftauces  thereof;  and  the  fame,  or 
as  piuch  thereof  as  ihall  be  material  to  prove 

the 
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the  felony,  ihall  put  in  writing,  &c/*  The 
provifions  of  this  flatute,  relative  to  cafes 
where  the  party  is  admitted  to  bail,  are  by  the 
other  ilatute  extended  to  thofe  where  he  fliall 
be  committed  to  prifon.  On  thefe  ftatutes  it 
has  been  holden :  that  if  in  a  cafe  of  felony 
one  magiftrate  takes  the  depofition  on  oath  of 
any  pcrfon  in  the  prefence  of  the  prifoner,' 
whether  the  party  wounded,  or  even  an  accom- 
plice;' and  the  deponent  di^s  before  the  trial, 
the  depofitions  may  be  read  in  evidence ;  but 
if  the  prifon er  be  not  prefent  at  the  time  of 
the  examination^  it  cannot  be  read  as  a  depo« 
^tion  taken  on  oath ;  though  in  cafes  wher^ 
the  party  wounded  declared  himfelf  apprehen* 
iave  of  death,  or  was  in  fuch  imminent  danger 
of  it  as  muft  neceflaiily  i-aife  that  apprehen- 
fion,  it  may  be  read  as  his  dying  declaration.' 
This  a6l  of  parliament  only  extends  to  cafes 
of  felony,  and  therefore  fuch  examination 
cannot  be  read  on  an  information  for  a  libel.* 
In  like  manner  depofitions  taken  before  a 
coroner^  have,  in  cafes  of  the  death,  or  abfence 
.beyond  fea,  of  the  witnefles,  and  where  there 
is  reaibn  to  believe  that  the  prifoner  fent  them 
•away,  been  ufcd  on  a  trial  for  murder,  (m) 

And 


-  im\  In  the  cafe  of  the  King  and  Erlpwell,  it  was  argued  by  Mr« 
y  BuUer  that  the  examination  of  the  pauper  was  admiflible  \  and 
in  anfwer  to  the  obje£tion,  that  it  was  taken  in  the  abfence  of  th^ 
parties  to  be  aflFefted  by  it,  he  inftanccd  the  cafe  of  depofitions 
taken  be|bre  a  corogtTf  which  were  always  evidence;  though  the 

party 


NOT    RECORDS,  63 

And  where  a  pregnant  woman  died  after  ex-   Ch.ii.f.2. 
amination,  but  jbefo^e  an  order  of  filiation,   ^^^^^' 
iuch  examination  taken  under  the  Stat.  6  G.  j^^^  ^^ 
2.  c.  31.  was  held  to  be  admiffible  evidence  on  J^^*"''^, 
an  application  to  the  Quarter  Sellions  to  make  Rep.  373^/ 
an  order  of  filiation  on  the  putative  father ;  and 
uncontradifled,  to  be  coyclulive.     But  in  the 
cafe  of  Rex.  v.  Erifwell^  S  T.  Rep^  707,  where 
two  juftices  had  taken  the  examination  of  a 
a  pauper  relative  to  his  fettlement,  but  did 
not  remove  him  thereon,  and  he  afterwards 
became  infane,  the  Judges  of  the  Court  of 
King*s  Bench  were  equally  divided  on   the 
,queflion,  whether  two  other  juftices  could  re- 
nfiove  his  family  on  that  examination.     The 
ppinions  of  the  Judges  in  this  cafe,  not  only 
on  the  point  before  the  Court,  but  alfo  as  to 
bearfay  evidence  in  general,  are  too  valuable 
to  be  omitted  or  abridged,  and  therefore  are  vide 
printed  at  length  in  a  fubfequent  page.  noJU? 

Several  other  cafe^  under  fimilar  circum- 
fiances,  have  fmce  come  before  the  Court ;  in 
one,  the  pauper  having  been  examined  and   Rc«v. 
removed  by  two  juftices,  after  notice  of  ap-   co^rtif^ 
peal,  and  before  the  trial  of  it,  abfconded,  and   JJi.aft.373, 

party  was  not  prefent.  I  do  not  find  that  this  point  has  been 
exprefsly  decided  in  any  reported  cafe;  Mr.  J.  Buller  is  reported 
to  have  faid  that  it  was  To  fettled  in  i  Lev.  x8o,  and  Kel.  55; 
certainly  nothing  of  the  kind  appears  in  thofe  books — never- 
tlielefs  the  practice  has  been  to  admit  them  after  the  death  of  the 
witnefs,  without  inquiry  whether  the  party  was  prrient  or  not; 
and  notwithftanding  the  objedtion  of  counfel,  they  were  received 
by  Mr*  B.  Hotham,  in  the  King  and  Furefoy.    Maidftone  Sum. 

M  '794- 

could 
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Ch.il.f.t.  could  not  be  found;  neverthelefs  the  Court 
^epofitwms.  held  that  the  refpondents  could  not  read  hi$ 
'  examination  on  the  hearing  of  the  appeal ; 

*«v.       and  in  two  fubfequent  cafes  the  Court  of 
itMn?,         King's    Bench    declared   that  the   evidence 
^^'54-  offered  in  the  cafe  of  the  King  and  Erifwell 
Abergwii-   wos  not  admiffible,  and  rejeded  a  fimilar  ex' 
*  *  ^'  an^ination  even  after  the  death  of  the  pauper. 
It  was  before  obferved  that  a  verdicl  could 
not  in  general  be  given  in  evidence  againft  a 
man  who  was  not  a  party  to  the  caufe,  and 
therefore  had  no  power  to  crofs-examlne  the 
Jluth-        witnefles.     This   rule  applies  equally  to   the 
CountJfs     c^^G  ^f  depofitions,  which  are,  as  to  a  firanger 
of  Pcm-     tQ  ^i^e  caufe,  mere  ex  parte  examinations :  and 
^d.472.  tlierefore,  unlefs  in  particular  cafes  where  the 
Legiflature  has  made  them  evidence  againft 
all  perfons,  they  are  not  admitted  to  be  read 
againft  him  ;  and  the  converfe  of  the  propofi- 
tion,  namely,  that  a  man  who  is  not  bound  by 
the  depofitions,    fliall   not   avail  himfelf  of 
them,  applies  with  fiill  greater  force ;  for  if 
this  were  allowed,    he    might  ufe  all  thofe 
"which  made  for  him ;  and  thofe  of  a  con-, 
trary  defcription  could  not  be  ufed  againft 
him,  becaufe  he  had  no  power  to  crofs  exa- 
mine the  witnefles. 

I  fliall  here  mention  only  one  cafe  in  which 
•depofitions  are  made  evidence  againft  all  per- 
fons   by  particular  Aft  of  Parliament,    and 
that  is  in  the  cafe  of  bankruptcy.     By  Stat.  5. 
0 .  2.  c.  SO.  it  is  enafted,  "  that  commifliona 

and 
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and  depofi  tions,  or  any  part  of  fuch  depofitions,  Ch.1i.f.2* 
may,  on  petition  to  the  Lord  Chancellor,  be  ^^^^* 
entered  on  Record,  and  in  cafe  of  the  death  of 
the  witneffes  proving*  the  bankruptcy^  or  in  cafe 
the  commiffion,  depofitions,  proceedings,  or 
other  matters  or  things,  ihall  be  loft  or  mifl^id, 
a  true  copy  of  fuch  commiffion,  &c.  figned 
and  attefted,  as  therein  after  is  mentioned^ 
Ihall  and  may,  upon  all  dccajions,  be  given  in 
evidence  to  prove  fuch  commiffion,  and  the 
bankruptcy  of  fuch  perfon,  againft  whom  fuch 
commiffion  hath  been  or  ihall  be  awarded,  or 
other  matters  or  things. 

If  a  commiffion  iffiies,  and  a  witnefs  proves  janfon  ▼• 
an  aft  of  bankruptcy  on  ?i particular  day  and  Dougu' 
dies,  his  depofition,  when  inroUed,  may  be  *44» 
given  in  evidence  to  prove  the  a6l  of  bank- 
ruptcy, and  the  time  it  was  committed^  againft 
any  perfon  whatever ;  and  therefore,  if  a  cre- 
ditor of  the  bankrupt  levies  his  goods  under 
an  execution  after  the  day  on  which  fuch  a6t 
of  bankruptcy  is  proved,  the  depofition  is  fuf- 
ficient  to  overturn  it. 

It  is  well  obferved  by  Mr.  Douglas,  in  the 
cafe  of  Janfon  v.  fVilfon,  that  there  is  a  re- 
markable inaccuracy  in  this  A61  of  Parlia- 
ment. After  prefcribing  the  manner  of  enter- 
ing the  commiffion,  &c.  of  Record,  it  fays  that 
true  copies,  figned  as  hereinafter  mentioned, 
fliall  and  may  be  given  in  evidence;  but  there 
is  not,  in  the  fubfequent  part  of  the  claufe,  nor 

F       .  of 
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Cfc.n.r.ft.  of  tlife  Aft,  any  provifion  for  atlefting  and 
jkt^fitimu.  figning  the  etitrres  fo  made.  It  is  only  en- 
a6led  that,  "the  Lord.  Chancellor  fliall  ap- 
point a  perfon  who  fliall  by  himfelf  or  his  de- 
puty, by  a  writing  under  his  hand,  enter  of 
Ilecbrd  fuch  cottimiffion,  &c/*  On  a  liberal 
ircnftmaion  of  the  Aft,  it  might  poffibly 
be  implied  that  poweV  was  given  to  fuch- 
efficer  to  certify  his  inrolment,  and  then  his 
certificate  would,  as  vrt  have  feen  in  other 
inftahces,  be  fulficlent  evidence  of  the  copy  ; 
but  the  fafet  way  would  certainly  be  to  prove 
it  examined  with  the  original  alfo. 

It  is  a  general  rule>  applicable  to  all  proceed- 
ihg«  in  CbUrts  tJf  Equity,  that  in  brder  to  give, 
Roch  f.      ill  evidence  an  anfwer,  depofitions,  affidavits,  or 
oub.  Law  ^^y  other  ilittriotutory  ph)ceeding  in  a  caufe, 
Ev-  S^-      a  foundaliort  muft  firft  be  laid  by  prodf  of  all 
tii6  former  ftagcs  of  it;  as  the  bill  to  make  way 
Piercy        fot  tUfe  atifVer  J  the  bill  and  anfwer,  or  thai  the 
Sir"Tr      defendant  M'A8  in  contempt,  as  the  foundation 
Jones,  164.   for  ihie  depofitiohs,  and  fo  on;  otherwife,  two 
Kv.  65.      inconveniences  would  fallow ;  firft,  that  the 
1(^hole  context  arid  bearing  of  the  evidence  • 
would  not  appear ;  fecbudly,  that  the  Court 
couM  n6t  fee  whether  it  was  a  regular  pro- 
ceeding ;  and  If  not,  then  the  anfwer  or  depo- 
fitions would  hive  only  the  effefl  of  a  mere 
ftilt445.    voluntary  affidavit,   which,    if  made   by   a 
ftranger,  could  not  be  1-eceivied  as  any  evi- 
dent:* at  allj  becaufe  IheiiS  the  party  w^ould 
have  no  opportunity -of  crofa  examination; 

and 
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and  if  by  {lie  party,  then  only  uncler  the  cir-   Ch.ii.f.2, 
cumftances  and  manner  before  ftatecl.  *  ^^^ 

Rule  as  t$ 

la  order  further  to  explain  what  is  before    Chancer 
faid,  as  to  the  neceflity  of  the  proceedings      ^^^/. " 

being  regular,  to  make  the  depofitiohs  evi-   

dence,  it  may  be  neceffary  here  to  mention 
that  the  difthiftion  which  has  been  taken  in 
the  books,  as  to  the  regularity  of  proceedings 
is  this, — if  the  bill  be  difiiiifled  becaufe  thie  Backhoufe 

i*../Y*«*  '1         'I*  1*  ^'  Middle- 

plaintiiT    is  irregular  m  his  proceeding,   as   ton,  i  Ch. 

I         where  a  devifee  on  a  fiiit  commenced  by  his   ^^'  *73' 
devifor,  brings  a  bill  of  revivor,  and  feveral 

j        depofitions  are  taken,  and  then  the  cauTe  on 
hearing  is  difmifled,  becaufe  a  devifee  claiin- 
ing  as  a  purchafer,  and  hot  by  reprefentation, 
cannot  bring  a  bill  of  revivor ;  in  this  cafe, 
the  depofitions  can  never  be  read  in  any  other  Smitii  v. 
caufe,  becaufe  there  was  no  caufe  regularly  be-   ^^^^ 
fore  the  Court:hut  if  a  caufe  was  once  properly   Ray-73S« 
before  the  Court,  though  the  bill  was  difmifled 
becaufe  it  was  not  a  matter  fit  for  Equity  to 
decree,  the  depofitions  will  be  evidence. 

We  have  before  feen  that  even  a  judgment,   Roch  v. 
when  deftroyed,  may  be  proved  by  fecondary   La^Ev^cS 
evidence:  tliis  rule  applies  univeifally  to  every  ^^^  5 
fpecies  of  evidence,  and,  therefore,  where  it 
appeared  from  the  evidence  of  the  proper  of- 
ficei*,   that  the  office  had  been  fearched,  and 
th^  bill  could  not  be  found,  the  anfwer  was   Blower  t« 
permitted  to  be  read  without  it,  fo  ancient  de-  ^^^^  \ 
^ofitions  have  been  received  a$  evidence  with-  Kcb.  31, 
out  biH  or  anfwer;  but  to  entitle  a  party  to 

F  2  deviate 
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deviate  fo  much  from  the  general  rule,  they 
ought  certainly  either  to  be  fortified  by  great 
length  of  time,  or  elfe  fome  other  reafonable 
evidence  be  given,  that  the  bill  had  been 
once  there,  and  in  what  way  it  had  been 
loft. 

The  decree  is  evidence  on  the  fame  princi- 
ple as  a  judgment  in  a  Court  of  Law,  and 
fubje6l  to  the  like  rules,  viz.  that  where  it  re- 
fpeds  private  property  or  individuals,  it  is 
only  evidence  againft  parties  to  the  fuit,  of 
others  claiming  through  them;  but  when  the 
qucftion  is  of  a  public  nature,  it  is  then  evi- 
dence againft  all  perfons  ftanding  in  a  fimilar 
fituation  with  the  parties  to  it 

While  the  decree  remains  in  paper,  it  can- 
not be  read  in  evidence  for  the  puipofe  of 
proving  its  contents,  without  alfo  proving 
copies  of  the  bill  and  anfwer,  unlefs  they  are 
recited  at  length  in  it;  but  when  the  only 
objeft  of  the  evidence  is  to  ihew  that  a  de- 
cree was  in  fa6l  made,  or  the  decree  has  been 
exemplified,  under  the  feal  of  the  Court,  and 
inrollcd,  it  is  of  itfelf  evidence;  and  the  op- 
polite  party  may,  in  the  Icjtter  cafe,  fliew  that 
the  point  in  ilfue  in  that  fuit,  was  different 
from  that  before  the  CoMxt(n). 

Of 


(n)  In  the  cafe  of  JFbitler  and  Loutbt  Guildhall,  9  Ann.  (Com.. 
Dig.  En/,  c.  I,)  it  was  held  by  Trevor  C.  J.  that  if  the  bill  and 
anfwer  were  recited  in  the  decretal  order,  it  was  fnfEcient  j  but 
if  only  fo  mucii  is  recited  as  i»  deemed  necclfajy  to  introduce  t^e 

decretal 
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Of  the  fame  authority  as  Anfvrers,  Depofi-  Ch.ii.f.2» 
tions,  (o)  and  Decrees  of  the  Courts  of  Equity,  ^^^^^^^^' 
are  the  depofitions,  anfwers  to  libels,  and  fen-  EccUjUfiUai 
tences  in  the  Ecclefiajikal  and  Admiralty  Admiralty 
Courts^  on  a  queftion  arifmg  within  their  re-  ^^''**' 
fpeftive  jurifdiftions.  ,  vide  Giib. 

Therefore,  probate  of  a  will   of  perfonal   JtToSj? 
property,  letters  of  adminiftration,  or  a  fen-   Miidmay 
tence  in  a  matrimonial  caufe  in  the  one  Court,    i  vem.  53, 
or  an  adjudication  of  prize,  &c.  in  the  other,   ^^^^^ 
are  evidence  of  the  rights  of  the  parties.     The  Caf.Tcmp. 
right  to  perfonal  property,  under  a  will,  can 
be  proved  by  no  other  evidence  than  the  pro-   inhabit-' 
bate;' and  while  that  exifts,  no  perfon  what-  ^*J^f^*' 
ever  can  be  perrpitted  to  ihew  that  it  was  im-  4T.Rcp, 
properly  granted,  or  after  it  is  repealed  to  *^  Allen v, 
avoid  any  payment  which  has  been  made  un-  ^^^^^ 
der  it:*  But  it  may  be  fliewn  that  the  feal  to   us* 
the  probate  was  forged,  or  that  letters  of  ad-  v^riiu,  i 
miniftration  have  been  repealed,*  to  prevent  cbi\:]4^'^r 
any  right  being  claimed  under  them,  for  that  v. Phillips^ 
does  npt  coptrovert  the  judgment  of  the  Ec-   Raym. 
clefiaftical  Court,  but  fhews  that  no  fuch  judg-  4«>5. 
ment  exifts..     So  too^  where  an  inferior  Court 

dep%lal  part,  the  bill  and  anfwer  mufl:  be  proved.  Dougl.  579. 
A]>d  doubts  have  bee^  entertained  whether  .the  decree  under 
feal,  which  does  not  ftate  the  bill  and  anfwer,  can  be  read,  with- 
out a  foundation  being  laid  for  it  by  evidence  of  thofe  proceed* 
inp.    vide  TrowfUv,  Cajfii,  i  KeL  21. 

(0)  In  MiUmaj  v.  Mildmajf^  a  doybt  was  tnade  \^l\etber  depo* 
fitxons  in  the  Spiritual  Courts  were  admiHible;  it  is  clear  they  are 
not,  when  taken  in  any  itaufe  not  within  their  jurifdidlion,  but 
where  they  have  jurifdi6lion,  there  feems  no  obje6lion«  Vide 
Qifb,  htpw  £*v,  67* 

F  3  graot* 
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€h.ri;.f.2.  grants  probate,  it  ijiay  be  proved  that  the  teT- 
^Drociidingi  ^^^Q^  j^f|.  |3Q^^  notabilia,  for  that  fliews  that 

Eceie/afiitai  the  Ecclcfiaftical  Court  had  no  jurifdiftion, 
Admindfy    and  confequcntly,  that  the  whole  is  void,  as 
'^''"^^'     being  coram  nonjudice  (p). 

From  what  has  already  been  faid,  it  may 
be  collefted  that  the  probate  of  a  will  cannot 
be  received  as  evidence  for  any  purpofis,  in  a 
queftioh  concerning  lands;  for  as  to  that  thej 
have  no  jurifdi6lion. 
Tractt^Mgi       The  judgment,  or  fenlence  of  a  Foreign 
tornfft     Court,  is  received  in  our  Courts  as  evidence 
9"'^'-     of  tiie  right  it  cftablifhes,  or  the  fad  diretlly 
P^rEyre,    found  by  it.     Indeed,  when  the  party  who 
Bii.%09.  claims  the  benefit  of  it  applies  to  our  Courts 
to  enforce  it,  and  voluntarily  fubmits  it  to  their 
jurifdiction,  they  treat  it  not  a3  obligatory  to 
tliQ  extent  to  which  it  would  be  in  the  coun- 
try  where  it  was  pronounced,  nor  to  the  ex- 
tent to  which  by  our  Law  fentenccs  and  judg-r 
Walker  V.   mcnts  are ;  and  therefore  though  in  an  aftipn 
pougi,  I.    upon   a  foreign  judgment,  the  judgment  is 
prima  facie  evidence  of  the  debt,  it  is  not 
conclufively  fo ;  but  our  Courts  will  examine 
into  it,  and,  for  that  purpofc,  receive  evidence 
qf  what  the  law  of  the  foreign  ftate  i^,  and 
RcrKyre,    whether  the  iudsrment  is  warranted  by  that 
^   "P^^-     ja^v^^     1^  all  other  cafes,  our  Coprts  give  en- 
tire faith   and    credit   to    the  fentences   of 
''  Foreign  Courts,  and  confider  them  as  conclu- 

Q),  Sec  further  as  to  thefc  fentenccs^,  poft  7^  i^otc  (r)* 

7  five: 
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ftve:  Therefore,  if,  on  a  libel  againA  aihop,  Cb.Uf.j. 

any  queftion  arifes  on  the  Law  of  Nations,  Proeiuiuig^ 

and  a  foreign  Court  of  Admiralty,  a^ing  on  F^rtigm 

that  Law,  adjudges  a  fliip   to  be  a  lawful  ^'^^* 


prize,  for  breach  of  neutrality,  being  enemies  viic 
property,  or  other  fad,  which  by  the  Law  of  f^^  *    * 
Nations  is  caufe  of  forfeiture,  the  fentence  h  8^r    • 
coraplete,  and  conclufive  evidence  Qithejaa  ton,  8  T. 
on  which  it  is  founded  ae;ainft  all  the  world ;  J^'^^ 

t  -n  ^  '1  £•  I'll  Chnftic  V, 

and  if  they  ftate  the  evidence  from,  which  tliey  Sccrctan, 
drew  the  conclufion,  no  Court  in  this  country  ^^l  ^^^* 
can  ta)^e  into  their  coniideration,    wh^tlier 
fuch  cQnclufion  was  right  or  otherwife.     In  Ibi^i 
this  caie,  however,  the  adjudicatioa  is  only 
evidence  of  the  conclufion  on  wliich  the  con« 
demnation  is  founded,  fuch.  as  the  proper^ty 
belonging  to.  an  enemy,  or  the  lik«,  and  not 
of  the  faHA  ftated  by  way  of  evidence. 

Alfo  if  a  f/oreign  Court  of  Admiralty  con-  Saioucci^ 
demn9  a  (hip  9JS,  lawful  prize,  without  affigning  ma^Park 
anv  caufe,  it  is-  evidence  that  /he  was  not  4«3- 
neutral:  but  if  the  J'orcign  Court  ftatie  the  Saiouccir, 
fafts,  on  which  they  found  thi^ir  condemna-  park,  41J. 
tion,  and  it  appears  from  tjiofe  fadts,  and  alfo 
from  the  concluifioa  tl^ey  have  drawn,  that 
the  condemnation  was  i^ot  fof  any  violation  ^. 
of  the  Law.  of  Nations ;  but  for  not  comply-  Bovij,  7TI 
i^g  witlj.  fome  arbiU^ary  regulation. of  their  j^l'^^l] 
own;  a^whereabeUigjerentfl^M^,  having  made  V7a)ttr» 

^^  Palrlc         AM  A 

certain  ondinances  which  ha4  apt  heei*  ajTented  Vow^l^^ 
to  by  a  neutral  Itate,  feized  a  ibip  belonging  to  Jcp'  ^  ^* 
(jicl)  fiat^,  apd  declarad  her  prij^e,;  |)iecaufe  fhe  Bird  v. 
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Ch.ti.f.^.  had  not  navigated  according  to  thpfe  ordi- 

frccee£ngi  nances,  the  fentence  is  void  altogether,  and 

fortign     of  no  force  in  any  Court  of  Juftice.     In  like 

'     manner,   as  it   is  neceflary  that  the  fubjeQ 

Havclock    Ihould  be  within  their  lurifdiftion,  it  is  alfo 

V  Rock-  .  .        •/  ' 

Wood,  8  T.  neceflary  that  the  Court  itfelf  fhould  be  one 
Rep.  268*  regularly  eftabliihed,  and  acknowledged  by 
the  Law  of  Nations,  and  not  a  mere  arbitrary 
inflitution,  wherefore  a  condemnation  before 
the  Conful  of  a  belligerent  ftate,  refident  in  a 
neutral  country,  was  confidered  as  a  mere  nul- 
lity ;  but  fuch  a  proceeding  before  the  Conful 
of  one  belligerent  ftate  refident  in  another,  in 
P^^;^^'      alliance  ofFenfive  and  defenfive  with  it,  has 

2  Eaft.       the  fame  effeft  as  if  taken  in  the  ftate  appoint- 
t^^"  ing  the  judge  who  condemns;  for  the  interefts 

of  the  two  ftates  being  united,  one  may  autho- 
rize the  other  to  erc6l  a  Court,  afting  on  the 
Law  of  Nations  for  their  common  benefit,  at 
any  place  within  the  hoftile  territory. 

The  proof  of  thefe  proceedings  has  gene- 
rally been  by  copies  under  the  feal  of  the 
Court  in  which  they  were;]  there  feems  no-ob- 
jeitiou  to  the  feal  of  a  Court  afting  on  the 
Law  of  Nations  J  being  received  as  evidence 
of  itfelf,  but  in  my  firft  edition  I  hazarded  an 
opinion,  that  to  prove  the  feal  of  a  mere  mu- 
nicipal Court,  fonie  evidence  fliould  be  given 
Henry y.    of  its  authenticity;   and   a  cafe  which  has 

3  Eaih       been  fince  determined  in  the  Court  of  King's 
^}*  Bench  has  confirmed  that  opinion ;  for  in  an 

a£tion  on  a  judgment  obtained  in  the  Ifland 

of 


Courts, 
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of  Grenada,  though  the  plaintiff  proved  the  Ch.ii.f.i. 
hand-writing  of  the  judge  of  the  Court  fub-  ^^^^^' 
fcribed  to  the  judgment,  yet  as  he  could  not  Foreign 
prove  the  feal  affixed  to  be  the  feal  of  the 
ifland,  he  was  confidered  as  haying  failed  in  his 
proof^  and  the  Court,  on  motion,  confirmed 
the  nonfuit  obtained  on  that  ground.  Never- 
thelefs,  as  the  Court  did  not  ^o  much  at 
length  into  the  reafon  for  requiring  fiich  evi- 
dence, I  trult  it  will  not  be  deemed  impertir 
nent  if  I  retain  the  note  which  I  had  inferte4 

jn  the  former  edition,  (q) 

JudgT 

(q)  It  was  held  in  an  anonymous  cafe,  9  Mod,  66,  that  an  ex-  * 
cmplification  of  the  proceedings  of  a  Court  in  Holland,  under  the 
feal  of  the  JIateSf  inras  fafficient  evidence  without  further  proof} 
bat  this,  I  conceive*  is  not  an  authority  to  ihew  that  the  feal  of 
the  Coart  in  that  country,  ading  on  its  own  laws,  would  have 
Ifcen  fufilcient,  and  the  cale  of  Swumertom  v.  CodJardy  therein 
cited,  feems  to  warrant  the  diftin^ion  \  for  it  was  there  held,  on 
appeal  to  the  Houfe  of  Lords,  that  an  exemplification  of  a 
judgment  of  the  Court  of  King's  Bench  in  England,  which  (for 
aught  appearing  to  the  contrary,  was  under  the  feal  of  that  Court) 
was  not  fufficient  evidence  of  the  judgment  before  the  Court 
of  Seflion  in  Scotland.  It  is  true  that  the  diftin6lion  taken 
by  the  Court  was,  that  in  the  one  cafe  the  Record  was  the  di* 
TtGt  matter  in  iiTue,  and  in  the  other  but  inducement,  fiut, 
in  addition  to  this,  it  may  be  obferved,  that  the  public  feal  of 
<n\tjtau  is  xnatter  of  notoriety,  and  may  be  taken  notice  of  by 
another,  as  part  of  the  Law  of  Nations  acknowledged  by  all  $  but 
when  only  the  feal  of  a  foreign  Court  is  put  to  the  copy,  it 
Oiould  feem  that  fome  evidence  fliould  be  given  of  that  feal, 
being  what  it  purports  to  be$  for  the  Courts  of  England 
cannot  judicially  take  notice  of  the  laws  of  other  couutrUs,  and, 
therefore,  where  a  contrad  is  to  be  conftrued  according  to  the 
bws  of  the  country  in  which  it  w^s  made,  witnefles  are  examined 
to  prove  what  thofe  laws  are,  i  P.  i^ilL  431.  A  di(lin<5iion  has 
jcng  prevailed  between  public  and  private  feals  j  the  fidl  (thofe 

'  of. 
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c.h.iLf.?^      Judgments  in  a    Court    Baron^    County 

frocitJiMsi  Qqhp*    or  Other  inferior  Court,  though  not 

jufifdm^ftu  Records,   are  alfo  evidence.     In  cafes,  how- 

'  •     evei,  \>'here  it  has  been  requiCte  to  prove  their 

proceedings,  the  general  praftice  has  been  to 

produce  the  book  containing  tho  original  nii^ 

Vide  Com.  iiutcs,  as  wcll  tliofc  pi cvious  to  the  judgment, 

Pig.  Evid.  ^^  ^^^  judgment  itlelf-  (for  in  the  cafe  of  all 

inferior  jurifdittions,  Ai^l^clher  ecclcfiaftical  or 

civil,  it  muft  be  fliewa  that  the  proceedings 

of  the  fuperior  Courts  in  this  country)  are  confideredj  as  Is  ob- 

fcn'cd  above,  as  part  of  the  law  of  the  country,  and  therefore  are 

j  judicially  taken  notice  of  by  its  judges;  but  the  fealof  a  private 

Court,  or  private  individual,  (hould  be  proved  by  evidence,  (*iiitU 
Giib.  Lofw  Ev.  zo,)  In  Mvffj  v.  Hictrntm^  8  T'.  Rep.  30^  it  vva9 
held  that  the  bare  produ^^ion  of  an  inftrument,  purporting  to  b# 
^^  iploma  luider  the  feal  of  tlie  Univerfity  of  St.  Andrew's,  was  no( 
6iiFif:ient :  but  in  the  cafe  of  Dot  daa,  W.«odm^s  v.  Mafin,  1  B/^ 
i^oj,  ^.  R  53.  the  feal.of  the  Corporatism  of  London  was  held  to 
prove  itfelf«  From  what  is  laid  by  the  Court  mhltjfgsv^  Th9rMiniy 
it  may  be  colle£led  that  the  like  evidence  wouki  not  be  fufficient 
of  the  ieals  of  o;her  Sngli(b  Corporation^  and  there  appears  good 
reafon  for  maki  ng  a  diitin6lioa  between  them  and  tliat  of  the  Cor« 
I  ^  poration  of  London ;  its.  privileges  iiavc  b^n  Goniirnied  by  Par lia- 

I  iBCUit,  and  its  feal  is  fo  cou^moo  a»  to  be  knovA  to  almoft  every 

.    man. 

Letters  of  Adnuniftration  uoder  the  feal  of  the  Prerogaiive 
(^ourt  of  Gantei-buiy,  prove  thpnfelves.  in  a  caufe  refpe6ling 
perianal  property,  Kemp/an  v.  Crpji^  Caf.  ^emp^  Hard,  loS*  And 
«(lkere  a  bill  of  exchange  ha^  bce;n  proteiied  in  a  foreign  country 
fer  non-acpeptance  or  non -payment,  the  proteft  under  the  feal  of 
a.nqtary  public  has  becni  ulually  received  as  fufiicicnt  evidence 
<^  the  prefeniment>  without  piW  even  of  the  proteft  having  been 
%ned  by  him,  o^  that  tlic  feal  affixed  is  what  it  purports  to  be 
(^vid€  z  KqU^  B^  3ij6.  10  Mod, 66;.  This  feems  tobe  a  rdaxatioix 
of  the  ftria  rules  oif  evidence  for  the  convenience  of  the  mercan- 
tii^  world  \  who  in  fiich  cafes  giye  credit  to  inftrumencs  of  that* 
lifitarc. 
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are  regular),  and  as  it  is  not  ufual  to  dpaw  up  c^.iLf.ju 
lucb  judgments  iij  form,  this  evidence  has  jl'jf^^^^ 

been  held  futiicient  to  fupport  an  adion  on  a  r -' 

judgment  of  the  County  Court',  or  to  prove  ^.^^!^ 
the  proceedings  in  a  foieign  attachment^in  Excheq. 
the  Court  of  the  Lord  Mayor  pf  London* ;  q!^,  ^^■ 
but  in  tl)is  cafe  the  plaintiff  is  not  precluded    *FiOxcrvw 
by  the  judgment  from  difputing  the  original  iBiac. 
jurifdiftiou  of  the  Court,  and  pleading  that  ^^yj^^ 
the  caufe  of  adbion  arofe  out  of  their  jurifdip-  Herbert  y. 

tlpxr.  Willc$,36, 

If  the  parties  think  proper  to  fubmit  their  ^^'^  ^^-^' 
differences  to  an  arbitrator,  his  judgment  is  as  jtutard. 
conclufive  upon  them,  as  that  of  a  Court  efta- 
blilhed  by  the  Law;  and  though  in  queftion^ 
refpeftiug  land  he  cannot  abfojutely  convey 
property  from  one  to  another,  but  can  only  Morrbv- 
order  it  to  be  done ;  yet  if  h^  determines  the  -  ^^  |- 
ri^ht  to  be  in  pne,  this  is  conclufive  evidence 
of  the  title  and  ca.nnot  be  difputcd  in  an  a^t^pot, 
pf  cjeftmcnt. 

Having,  when  fpeaking  of  the  diflc'rent 
Courts  indivi<Jually,  but  fligljtly  ment,ioned 
t^e  cafes  in  which  judgments  or  fentences  of 
thpfg  Cpurte  woijld  be  evidence,  I  ihajl  npw 
proceed  to  colleS,  info  one  vie\v.,  th^  g^n^rjal. 
rules.  >jchich  qrc  applicable  to  all. 

it,  Ycaa  beforie  obferved  thaj;  the  ju(Jgwci^t>  vidciist, 
fentence,  or  decree,  of  tiie.fanie  Court,  oroup  Tr,26i, 
pf 'cowfwrrewif  jurifdiflion,  diycHly  upon  the 
point,  may  be  pleaded  as  a  bar,  or  given  in 
i?viden.ce  as  conclufivz,  between  t^ic  fem^e  par- 
ties upon  the  fame  matter  dircAly  }n  queftion  r 

and 
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X)fa.ii.f.2.  and  in  like  manner,  the  judgment  of  a  Court 
Judgments  ^f  e.vcltifive  lurifdicStion    direBly    upon    the 
jmrijdiaionu  point,  IS  coTiclufict  upon  the  fame  matter  be- 
^jj^    g^    tM'een  the  fame  parties  coming  incidentally  in 
Tr.  26i,     queftion  in  another  Court  for  a  different  pur- 
pofe.     But  neither  the  judgment  of  a  concur- 
rent or  excUifive  jurifdiftion   is  evidence  of 
any  matter  which  came  collaterally  in  quef- 
tion, though  within  their  jurifdi6lion;  jior  of 
any  matter  incide^itally  cognizable;  nor  of 
any  matter  to  be  inferred  by  argument  fro.m 
the  judgment. 

Judgments  which  are  merely  on  queftion^ 
of  property  between  party  and  party  are,  as 
Ante,  38.  was  elfe  where  obferved,  evidence  only  between 
the  parties,  or  thofe  claiming  under  them;  but 
Vide  4  Co.  thofe  in  rem,  or  in  the  Ecclefiailical  Courts, 
Hervey's     ^^  matrimonial  caufes,  are  evidence  againft 
cafe,  (note  third  perfons.     In  thefe  cafes,  neverthclefs,  a 
Vide  J I  St.  ftranger  is  always  at  liberty  to  fticw  that  fuch 
Jvtl%6.  ju^lg»^ent,  fentence,  or  decree,  was  obtained 
by  fraud  and  coHufion  between  die  parties  to 
it ;  for  fraud  is   an    extrinfic  collateral  a6i^ 
•  which  vitiates^the  moft  folemn  proceedings  of 
Courts  of  Juftice,  and  though  it  is  not  per- 
mitted to  fliew  tliat  a  Court  was  mifiaken,  it 
may  be  fhewn  that  it  was  mi/led :  but  the  par- 
tics  to  them  are  not  permitted  to  avail  them- 
felves  of  their  own  fraud,  (r) 

When 

1 

(r)  Conformably  to  thefe  general  prinpiples,  tlic  following  dc- 
ciiions  have  taken  place : 
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When  any  public  meafurc  has  been  adopted  Ch.ii.f.2. 
by  the  government  of  this  country,  it  is  ufiial     ^/at^ 

to  announce  fuch  meafure  to  the  public  by  

means 

If  a  qucftion  of  legitimacy  arife  ifuidentaily  apon  a  claim  to  a 
real  eAate,  a  fentence  of  nuliitjj  or  one  in  afirmance  of  a  marriage 
in  the  Eccieiialtical  Court,  is  ^onclufive  evidence  againft  the  par- 
ties, or  thofe^who  have  acquiefced  in  the  fentence,  and  all  claim- 
ing under  them,  as  where  A.  and  B.  being  married,  C.  libelkd 
againft  the  wife  on  a'precontra6^,  which  the  Spiritual  Court  en- 
forced J  and  B.  and  C.  afterwards  married,  living  the  firft  huf- 
band,  and  had  a  fon,  who  brought  an  ejedlment,  and  made  out 
his  title  as  heir  to  his  grandfather  ^  it  was  held  that  the  fen- 
tence was  conclufivi  evidence  of  his  legitimacy  {Bunting' i  Cafe^ 
4  Co,  29);  and  in  like  manner,  where  two  perfons  had  married 
within  the  age  of  confent,  and  the  Ecclcfiailical  Court  pronounced 
a  (entence  of  divorce  on  that  ground,  this  fentence  was  h6ld 
concluiive  of  that  &£l,  as  againft  the  children  of  the  marriage, 
and  deftroyed  their  legitimacy,  (Kenn*s  Cafe,  yCo.^i)  So  a  fen^ 
tence  in  a  caufe  ofja^itation,  has  been  held  condufive  evidence 
againft  the  ifTue  in  an  ejedbnent.  Joiut  v.  Bcnv.  Cartb,  225. 
And  where  an  a^ion  has  been  brought  upon  a  contrail  of  mar- 
riage,  or /o^ adultery  with  the  plaintifTs  wife,  a  fentence  in  the 
Ecclefiaftical  Court  againft  the  contra£^  in  the  one  cafe,  (Dacofla 
V.  yUla  Rial,  2  Stra.  961  •J  or  declaring  the  fuppofcd  wife  free 
in  ajaditation  cauie  in  the  other,  (Cliwej^y,  Bathurji,  2  Stra, 
96a^  is  conclufive  evidence. 

So  a  ientence  of  expulfion  unappealed  from  given  in  evidence 
on  an  indi6lment  for  aiiaulting  a  fellow-conunoner  of  Queen's 
College,  Cambridge,  by  turning  him  out  of  the  gardens,  is  con^ 
ilufiv^  for  the  defendant,  and  confequently  evidence  on  the  part 
of  the  profecutor  to  prove  the  irregularity  of  the  fentence  is  in- 
admilfible  (Rex  v.  Gmsdeu,  C»wp.  315^*  And  a  convidlion  be- 
fore a  magiftrate,  having  competent  jurifdi^tion,  is,  till  quaihed 
or  reverfed,  conclufive  evidence  in  favour  of  the  juftlce  in  an 
uQtion  againft  him  for  falfe  imprifonment.  (Strickland  v.  fFardt 
Wmcbejler  Summer  Affixes,  1757,  tor,  Tates,  J.  7  T,  Rep.  633,  note.) 

♦  This  cafe  was  before  the  ftatutc  26  G.  a,  c  33.  by  the  13th  fee.  oC 
which  ftatotc,  it  is  enaftcd,  that  no  fiiit  fhafl  be  had  in  the  Ecclefiaftical 
Court,  c«  compel  a  celebration  of  marriage,  hy  reafon  of  aiiy  coniradt* 

u 
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th.11.r2.  means  of  a  gazette,  which  is  publiflied  under 

M/sof     |.|jg  fanclion  and   controul   of   government: 

,  and  of  any  aB  of  Jlate  fo  announced^  this 


In  all  theie  cafes  the  parties  to  the  Aiit  were  parties  to  the  fen* 
tence  or  conyiftion,  or  had  acquiefced  under  it,  or  claimed 
under  thofe  who  itood  in  that  fituation  \  and  for  the  fame  reafbn 
in  the  cafe  of  the  Ducbefs  of  Kingflon,  Lard  Afjley  conlidered  the 
fentence  of  the  Ecclefiaftical  Court  declaring  ^er  free  from  Mr. 
Harwy,  to  be  foconclufive  againft  the  heir  at  law,  and  next  of  kin 
of  the  Duke,  as  to  be  pleadable  in  bar  to  a  bill  brought  by  them 
to  fet  afide  his  will  on  the  ground  of  fraud  in  the  Ducbefs,  in 
impofmg  herfelf  upon  him  as  a  fmgle  woman,  (Ambl,  756}  \  bat 
when  the  fame  fentence  was  offered  as  conclufi^e  evidence  againft 
the  charge  of  bigamy,  the  Houfe  of  Lords  held  that  it  was  not  foj 
fii-ft,  becaufe  the  Kin^  was  no  paity  to  the  firft  fuit,  fi9r  couU  be- 
tome  Jh  \  and  fecondiy,  becaufe  the  Ecclefiaftical  Court  had  no 
judicial  cognizance  of  crimes;  vide  11  State  "Tr,  261.  In  like 
manner .  in  Prudbam  y.  Pbillips,  (cited  AmbL  762,  and  /eversl 
times  in  the  Ducbeft  of  KingfioiCs  cafe)  it  was  held  that  a  fentence 
in  the  Ecclefiaftical  Court  annulling  a  marriage,  might  be  avoided 
by  third  perfons  on  account  of  fraud  dnd  colluiion  in  the  parties, 
though  the  parties  thcmfelves  were  eftopped  from  (hewing  their 
own  fraud.  So^  though  a  judgment  of  ouiler  againft  one  oorpo- 
rator  is  admifTible  againft  another  deriving  title  through  him,  it 
is  not  concludve.    Rex  v.  Crimes ^  t^  Burr,  2599. 

But  in  an  adion  againft  Mr«  Haruey^  by  a  creditor  of  bis  fup- 
pofed  wife  (they  living  feparate,)  he  (hewed  a  fentence  in  a  cauie 
of  ja6litation  declaring  againft  the  marriage,  ind  that  not  being 
impeached  by  the  creditor,  was  confidered  as  conciufive  evidence 
againft  the  marriage,  though  it  was  afterwards  reverfcd  on  appeal. 
Vide  1 1  State  Tr.  235. 

Jin  cafes  where  every  per(bn  has  an  opportunity  of  coming  into 
Coutt,  and  being  m:^e  st  party  to  the  fait,  as  in  all  proceedings  or 
tefiif  and  probates  of  ^ilh,  the  fentence  or  grant  of  probate  binds 
aUperfons^  and  n6ne  cflfl  be  permitted  to  impeach  the  proceedinga 
in  another  foit,  when  it  comes  incidentally  in  queftion.  Vide  11 
Sttti9  Tr.  2i9,  222. 

The  reader  who  wi(hes  for  further  information  on  this  intri- 
cate and  important  fubjedt,  will  find  riiany  other  cafes  colleded 
in  the  Ducbeft  ofKsngfioiCi  cafe,  in  Staie  Trials,  vol.  1 1,  AtabL 762^ 
ahd  Nolan's  Stra,  960,  note  i,  and  much  learning  in  the  reports 
«f  the  fevexal  cafes  referred  to,  ante,  p.  71. 

gazet^ 
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gazette  is  of  itftlf  fufficient  evidence ;  the  Ch.ii  r,^. 
King^s  Proclamations,  addi^ejesfrom  the  peo-      ^fjj^ 

pie  to  the  Crown,  and  the  like,  may  be  proved   - 

in  this  manner  without  a  produftion,  of  the   ^^^'  ^ 
proclamation,  or  addrefs  itielf,  for  thefe  being  Rep.'456.* 
matters  of  public  notoriety,  communicated 
to  the  public  ih  a  known  prelcribed  form,  the 
law  pays  fuch  attention  to  the  eftablifhed  rules 
of  office,  as  not  to  call  for  higher  evidence 
than  that  to  which  all  mankind  look  for  in-    * 
formation  on  the  fubjecl.  •  For  the  fame  reafon, 
proclamations^^  and  the  articles  of  war^^  as   'Bul.N.P. 
printed  by  the  King's  printer,  are  received  as     »Rexv 
fufficient  evidence  of  them.     And  the  reerifter  withers, 

cited  c  T. 

of  the  Navy  Office',  with  proof  of  the  me-   Rep. 442.' 
thod  there  ufed,  to  return  all  perfons  dead   ^  ^?^' 
with  the  mark  JDrf,  is  fufficient  evidence  of    4.rcx  y. 
deatTi;  as  is  ,the  daily  book*  of  a  public  prifon,   ^^'q^ 
to  prove  the  time  of  a  prifoner's  difcharge ;  or  43S' 
the  log-book  of  a  man  of  war,  to  prove  when  ^  I^^*^^' 
a  fliip  became  part  of  her  convoy.  lEfp.Caf. 

But  though  the  book  of  a  public  prifon  ^*^" 
is  fufficient  to  prove  the  time  of  a  commit- 
ment or  difcharge,  yet  the  caiife  of  imprifon- 
itient  muft  be  proved  by  other  evidence,,  and  Saite  r. 
therefore  iti  a  queftion  of  bankruptcy,  where  jBof.*aid 
the  flippofed  bankrupt  had  been  two  months  ^«i*  »88* 
in  prifon,  it  was  held  that,  to  prove  the  fa6l  oi^ 
his  imprifonment  having  been  for  debt^  the 
original  cbmmittitur  fhould  have  been  pro- 
duced. 

It  is  agreed  that,  to  prove  ^  particular  cuf 

torn, 
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Ch.ii.f  a.  tom^  apVintcd hillory  is^noevidence;  and  there- 
^ifhry-     fore,  when  Cambden's  Britannia  was  offered  in 
stainer  v.    evidence  on  an  iflfiie,  whether  by  the  cuftom  of 
Bugreffes    Dfoitwich  fait  pits  might  be  funk  in  any  part 
wich,         of  the  town,  or  in  a  certain  place  only,  it  was 
12 Mod!"    rejected;  and  Dugdale's  Monajiicon  was  alfo 
85,  s.  c.     refufed  on  a  quellion,  whether  an  abbey  w^as 
inferior  or  otherwife.     But  it  was  faid,  in  the 
cafe  of  Stainer  v.  Droitwich^  that  a  general 
hiftory  was  fufticient  evidence  of  a  matter  re- 
lating to  the  kingdom  in  general ;  and  the  cafe 
of  .SV.  Catherines  Hofpital  was  cited,  where  a 
chronicle  was  faid  to  have  been  allowed  as  evi- 
dence to  prove  a,particular  point  of  hiftory  in 
iVcnt.149  the  time  of  Edward  II L     From  the  report  of 
that  cafe,  it  appears  that  the  queftion  beingt 
whether  the  patronage  of  the  hofpital  was  in  the 
queen  dowager  or  the  queen  confort,  a  Record  in 
Ed  ward  the  Third's  time  was  produced,  wherein 
Ifabel,  the  queen  of  Edward  XL  though  living, 
was  ftiled  nuper  Regina^  and  the  right  de- 
•     termined  to  be  in  the  queen  confort.   Speed's 
Chronicles  >vere  produced,  "  to  fliew  that  at 
"  that  time  queen  Ifabel,  was  under  great  ca- 
"  lamity  and  oppreffion,  and  that  what  wasthen 
"  determined  againft  her  was  not  fo  much 
V    *'  from  the  right  of  the  thing  as  the  iniquity 
"  of  tlie  times,  fo  that  (as  is  obferved  in  the 
"  report)    that  authority  was  much  invali- 
"  dated  from  the  circumftances  of  the  time." 
}^^         The  fame  point  was  again  made  in  a  fubfequent 
▼.  Sir  R.     cafe,  and  the  book  being  produced,  as  is  faid  in 

Skin.  14.        .        .  ^"^ 
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the  report,-  to  prevfe  the  death  of  qu&eh  IpiBtt,  Ch.ii.  (.r. 
Dolben  faifl,  the  evidencfe  wasrteet  ved  by  eon-  J^^Z- 
fttit  ■  W  thfe  Chief  J  dftice  (P^nibeHdh)  faid, 
he  kijfet*-  ABt  Mrhii  better  f)rbof  the  v  co'Uld  liave ; 
fttld  /f«//o^  rdid;  that  in  thfe  Lord  Mridge^ 
Mter'H  CaiH  thfe  Hotlft  of  Lords  admitted  it 
iA  ^oa  feVJd^rice.  0h  thH  cife,  as  reported  by 
VbStrii,  We  taajr  bbftrre  that  \i  Wa^  iidmitteli 
ffi**iiy  as  evidedce  df  th^  general  rephtKiitiii 
«f  thfe  tiftie;  thai  thfe  mothfer  of  ti\i  ^eigtiing 
riidnareb  vfii  uiik'iridly  trfeated  by  hitrt,  and  M 
thfe  jhjfpo'fe  Of  fliewih^  the  grband  brf  Vhieh  i 
jddgineii^  fevtdetitly  ifrrohg,  |)roc^feded. 

The  fa^  ihui  prtived  wai  matter  of  ptibli<i 
udtoi-ltty;  ^lieh;  if  it  hid  happfen(5d  juff  befdrfe 
the  titti*-,  tfc^  jirtlgfes  in  a  cafe  A^itHin  thferf 
^eVirice^  of  i  jtiiy,  if  it  wai  fubiniltfed  td 

theih  Hi  d  q^^ionof  f2i4-  ^'onlA  tak(i  mkiiA 
iotice  6fi    Thus,  MK"  J;  Fofter  iiyii,  if  a  fnari  Dlfc.  on 
yt  iHamid  for  H^dfob,  in  adheiifi^  {«  thd  J'*t"«, 
Kfilg^S  en'^iei,  tiie  fiB,  whether  war  or  no; 
ft  tirklbM  by  tkjttfy,  arid  thfe  public  T<6t6rt(it^ 
ik  fcOScmb  aideSc*  df  tliat  faa. 

Btft  briolh*  taft  H  itfci  niientionda  JH  tfi^ 
Rejwrt*  ^f  SidiHei-  and  DrmtUDtbh  (bbth  ifi 
A»a.  and  1 2  J#5rf.)  vHifeH,  if  cbi-f«fly  fikffed, 
IHD«d  trfn#  to'  jldmit  fiich  e>ri(Jeric*  t6  ffx  thfe 
^rt?tulfir  diitfe  bf  traiifadibns  not  v^y  rfem  otd 
ftW»  tfife  littfebf  tfial  It  is  cited  fn  12  Mod. 
hf  tbfe  nmAe  6f  A'^^^fe  and  /ey,  ditd  in  iS&/k  by 
that  of  Niitt  arid  /rj/; ;  itf  thte  lattef  bt^ok  it  ri 
fiilt^a  VS\A^  friflefl  ftfibiit  t\r^ive  yeari  anted^- 

G  .  dent 
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ClULCi^  denttothatlime^andisthusGitedi:  ^^Adeedwa9 
liifio/y.     produced,  faid  to  be  made  i  Philip  and  Mary, 
'        ^   wherein,  all  the  titles  were  given  to  Philips 
which  he  ufed  after  the  furrender  of  Charles 
the  Fifth.     Now  tlioiigh  Charles  had  then 
fiirrendered,  yet  Philip  did  not  take  the  titles 
upon  him  till  that  furrender  had  been  received 
by  the  Council  of  Spain,  which  was  fix  months 
after,  fo  that  the  deed  mufi  needs  have  been 
forged;  andjtoprwe  the  time  of  receiving  that 
Jiirrender^  chronicles  were  produced  and  ad- 
mitted as  evidenced    Mr.  J.  Buller  has  im- 
Bui.  N.  P.  plicitly  followed  the  Report  in  12  Mod.  citing 
^^  this  cafe  from  it  by  the  name  of  Neale  and 

Fry^  and  li  in  the  former  edition  of  this  work^ 
was^led  into  the.  fame  error  by  Salk,\  but  upon 
looking  further  into  this  authority,,  it  is  plain 
that  the  perfon  who  cited  the  cafe  did  not  cor^ 
,.  refily  fiate  it.     From  the  date  and  name  of 

one  of  the  parties,  there  can  be  no  doubt  but 
jiiiTarf  y.  that  the  cafe  of  Mojfamy.  Ivt^  7  St.  Tr.  57  J, 
Tri!57i.  was  the  cafe  alluded  to.  That  cafe  happened  in 
Trin.  Term  i684;  it  was  an  ejedment  on  the 
demife  of  Neale,  antl  Lady  Ivy  the  defend- 
ant fetting  up  two  deeds,  dated  13th  pf  No* 
vember  and  22d  of  December,  S^ Philip  and 
Alary  (not  1  Philip  khA  Mary^  as  fiated  in 
Halk.^  the  plaintiff  Ihewed,  by  the  titles  ta 
feveral  Ads  of  Parliament,  and  other  Records 
of  this  kingdom,  that  eve^  then  Philip  had 
not  aiCumed  the  titles  which  were  given  to  him 
in  the  deeds;  but  it  doea  not  appear  from 

the 
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the  Report  in  the  State  Trials,   ^vhich,  like  Ch.ii.f.2l 
inoft  others  in  that  collection,  contains  ver-     ^ifi^- 
batim  erery   thing  which  pafied,    that  the  ' 

plaintiff  even  offered  to  read  any  chronicles  in 
evidence.,  ^he  defendant,  on  the  contrary, 
did  offer  fuch  evidence  to  fliew  when 
Charles  religned,  and  it  was  rejected  by  the  J^'  ^^' 
Court,  the  Chief  Juftice  (Jefferys)  faying, 
"  Is  a  printed  biftory,  written  by  I  know  not 
who,  evidence  in  a  Court  of  Law?"  The 
attention  to  which  fuch  hiflory  is  entitled, 
even  if  it  be  at  all  admiffible,  is  certainly  not 
mucli,  and  no  ilronger  inflance  can  be  adduced 
of  the  danger  of  relying  on  it,  than  this  of 
tlie  time  when  Philip  firfl  aifumed  his  title, 
for  by  the  laborious  indulb'y  of  Dr.  Robert fon^  Robert- 
whoj  on  this  occaiton  at  leafl,  has  not  been  in-  bjc.  u. 
attentive  to  hiftorical  truth,  we  are  acquainted 
with  the  extraordinary  fa£l,  that  though  the 
date  of  the  inftrument,  by  which  Charles  re- 
figned  his  imperial  crown  to  his  fon  and  fuc* 
ceffor,  13  agreed  to  be  the  25th  of  October 
1555,  yet  the  day,  and  even  the  month  when 
he  adually  invefted  Philip  with  the  govern- 
ment, though  a  public  and  notorious  2^1%  is 
difputed  by  the  heft  and  mod  accurate  hifto- 
rians  of  the  time ;  and  that  the  prqcife  time 
when  he  reiigned  his  Spanidi  dominions  is  no 
lefs  a  fubjeft  of  controverfy  amongft  them(/). 

(f)  See  alfo  Harness  Hift.  vol.  iii.  234  and  note  (I)  at  the  end. 
of  that  vol.  for  inftances  of  inaccuracy  in  our  own  hiftorians. 

Q  2  Survey  Sf 
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cu.if.r.2*  Survetp,  taken  on  public*  occafioM,  are 

'^*^'  evidence  to  afcertain  tne  ng^hts  of  tndmduak 

inquifitiOHs.  BOt  xiamcd   in  tljem :  thu&  doomfiJay-bookj 

^  which  \^a&a  fuKvey  of  the  King'i^  fends,  mad^ 

Hob.  i88.  .^^  ^j^^  ^j^^g  ^^  William  the  Co«Kfuemr,  \%  th« 

only  eviderice  to  prove  whether  a  matior  id 
held  m  anGietit  demefnfc,  that  is,  MrhttTier  it 
vras  pait  of  tlic  foccage' tenure  in  the  hand^ 
c^f  Edwatcl  the  ronfdTor,  or  not;  and  fa  high 
is  the  creditj  of  this  book,  that  the  infpedion 
Giib.  Uw  is  nuide  by  the  Court.     So  if  a  queftion.  arifiS 
^*  ^  '       as  to-  the  extent  of  the  Ports,  there,  li^s  in  th^ 
Kxchet^wer  a  partieular  furvey  which  afcer- 
tains  i6;  and  in?  many  inflances,  wliere  a  com- 
miffioii  has  been  confined  to  a  particular  place, 
Tcwfcer  V.  it  has   b<?en  received  as  adfniffrble  evidence  j 
Beaufort^    ftfr  \f\mt  u  cottimpflion  iflued  ou*  of  the  Ex- 
iBurr.146.  chequer  in  the  reign  of  Queen  Elizabeth,  di- 
Jelling  comniiflioners  to  enquire  M^hether  a 
prior  wa»  leized  of  certain  lands,  as  parcel  of 
a  manor ;  and  whether,  after  the  dlffolution  of 
the  priories,  the  cro^vn  was  feized,  with  di- . 
Bedions  to  fummon  a  jury,  an  inquifition  taken 
under  it,  and  the  depofitions  of  the  witnefles 
were  held  to  be  admiffiWe,  though*  not  con- 
Doc  dem.    clufive  evidence  of  the  fad.     In  like  manner 
mrcm-.rt, '  ^^  inquifitioit  taken  in'  the  time  of  the  Com- 
ic. B.  Sir-    monwealth,  by  order  of  the  theii  exift'ing  go- 
Eaf/reim  veniTweiifr,  to  afcertain  the  extent  of  lands 
Appemf.     belonging. to  the  Preberul  of  the  moor  of  St. 
Paul's,  wiia  received  againft  a  perfou  claim- 
8  insr 
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ing  under  them  as  evidence   of  the  extent  j^^'^J'f-*' 

of  their  rights ;  and  that  taken   under  the  "^  ^T!' 

direftion  of  the  Houfe  of  Commons  in  the  Gremr. 

year  1750,  as  conchifive  evidence  of  the  te*  pedccN.p. 

nure  and  fees  of  the  different  offices  noticed  *'*' 

in  it.    And  even  when  the  commiflion  has  been  view  of 

Joft,  the  furvey  taken  under  it  has  been  allowed  !^*^*'"5- 

'   ,  •'  ^  ton  V.  Tr. 

as  evidence.    Thefc,  and  many  other  cafes  of  CoLiwUf. 
a  (imilar  nature,  have  proceeded  on  the  ground  ^^°* 
that  the  aft  being  done  under  the  direftion  of 
the  public,  for  the  purpofe  of  determining  a 
public  queftion,  they  are  entitled  to  a  degree 
of  credit  which  no  acl  of  an  individual  is. 

Inquifitions  taken  before  the  flieriff,  &c.  on 
ordinary  occ^fions,  are  of  vevy  different  au-   vide 2  H. 
thority ;  they  are  in  their  nature  tiuverfable,        ^'  *^' 
and  are  therefore  feldom  admitted  as  evidence 
againft  third  perfons.     Xu  one  cafe,  the  Court  Jones v, 
of  King's   Bench  were  equally  divided  on    i  stni.'68* 
the  queftion,  whether  the  Coroner's  Jnqueft, 
whereby  a  man  was  found  to  be  non  a^mpos 
mentis,  was  admiflible  againft  his  executrix  as 
evidence  of  bi$  infanity  :  and  in  a  much  lat^i:  Jf^^^^  ^* 

*,•''•  Earner,  2 

e^fe  it  was  detenumed,   thai  an  inquifttiou  h.  Black, 
taken  by  the  flieiiff,  to  afcertain  to  whom  *^^* 
goods  fcized   by  him,   under  an  execution 
againlt  A.  belonged,  by  whidi  the  property 
was'  found  to  be  in  B.  was  no  evidence  in  his 
favour  in  an  adiou  brought  by  hhn  againft  tlie 
thcfiif,  who  had  been  indeamified  by  the  cse^ . 
ditor. 

a  9  The 
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Ch.ii.f.2*       The  regifier  kept  in  churches  of  births^ 
t^ns.     Wiflrrm«"e5  and  burials^  is  alfo  evidence,  and 

in  all  civil  cafes,  except  a6lions  for  criminal 

couverfation,  a  marriage  may  be  proved  by 
Morris V.    reputation;  but  in  this  cafe,  and  on  indift- 
4  Burr.       mcnts  for  bigamy,  either  fome  pcrfon  prcfent 
*^^7*         muft  be  called,  or  the  original  regifter,  or  an 
examined  copy  of  it  produced  (t)y  and  the 
parties  may  be  identified   by  any  one   ac- 
quainted with  them,  whether  prefent  at  the 
"  Birt  V.      marriage  or  not*'    But  the  books  of  the  Fleets 
Dougi/      however  corroborated  by  other  circumftances, 
*^^'  are 

(t)  In  May  V,  May,  i  Stra.  10731  on  a  qyeftion  of  legitimacy, 
it  stppeared  that  a  general  regifter  book  was  kept  in  the  pariib, 
into  which  the  entries  of  baptifm  were  made  every  three  months^ 
from  a  day-book  into  which  they  were  made  at  the  time.  In  the 
day-book  were  put  the  letters  B  B,  which  were  faid  to  fignify 
bafe  bom ;  but  thefe  letters  were  not  inferted  in  tlie  regifter-book* 
Probyn  and  Lee,  juftices,  were  of  opinion,  that  the  regifter-book 
being  the  public  book,  was  to  he  coniidered  as  the  original  entry 
firom  which  evidence  was  to  be  given,  and  that  it  could  not  be 
controuled  or  altered  by  any  thing  appearing  in  the  day-book. 
Pagty  J.  was  of  contrary  opinion. 
The  following  cafe  was  decided  upon  the  fame  principles: 
Rix  V.  Headf  H^orctfier  Spr.  Affix,,  1762,  cw.  Notlf  J.  MS.  In  an 
information  for  bribery,  the  proiecutor,  to  prove  the  party  a 
freeman  of  Evefham,  produced  upon  a  as.  ftamp,  a  copy  of  a  loole 
paper  upon  a  file,  which  the  witnefs  /aid  was  alfo  on  a  2s.  ftamp, 
to  this  efleft ;  "'Borough  of  Evefham,  A-B.  admitted  to  his 
freedom 'fuch  a  day/*  It  appeared  that  there  was  abook»  ia 
which  the  .a6lii  of  the  corporation  were  kept,  and  where  there  wa^ 
an  entry  more  at  larjOfe  of  the  freeman *$  admiflion,  and  which  was 
made  when  the  party  was  originally  admitted ;  but  this  was  not 
on  ftamp  in  the  book j  anil  it  was  objefted,  that  this  being  the 
original  book  of  the  corporaHon,  a  copy  of  this  fliould  have  been 
produced  j  but  it  appearing  that  fuch  entry  in  the  book  was 
never  upon  ftanips,  but  th^  ihort  entries  were  filed  upon  ftamps. 
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are  not,  in  any  cafe,  received  as  evidence  of  ch.ii.f.2. 
a  marriage;  not  becaufe  a  marHage  celebrated    ^^    • 
there  was  not.  good,  for  fuch  it  clearly  was    ,  •;  ..     . 
before  the  marriage  aft ;  but  becaufe  the  man-  . 
ner  in  which  thofe  marriages  were  celebrated, 
and  the  conduft  of  the  perfonswho,  without 
any  legal  authority,  aflumed  the  power  of  re- 
giftering  them,  have  thrown  fuch  an  odium  on 
tliofe  books,  as  to  take  from  .them  even  the 
authority  of  a  private  memorahdumfw^. 

The  Rolls  of  Courts  Baron,  are  alfo  re-      RoUsqf 
ceived  to  prove  the  admiflfions,  &c.  of  tenants,     Barw. 
and  either  an  examined  copy,  or  one  figned  ®"^-  ^-  ^* 
by  the  fteward,  may  be  r«ad ;  fo  alfo  rolls 
M'hich  contain  entries  of  defcents,  &c.  are   um>^.  ' 
evidence  between  the  tenants  to  prove  the  ^^, 
cuftomary  courfe  of  defcent  within  the  ma-   Roedem/ 
nor;  and  even  an  entry  on  an  ancient  roll  of  ^Jl^^' 
a  finding  by  the  homage  what  the  cuftoms '  5^«  ^«P* 
were,  though  not  accompanied  by  any  parti*-, 
cular  inftance,  or  fupported  by  other  evidence, 
is  itfelf  admiflibie  evidence  to  prove  the  cuf- 

and  kept  amongft  the  corporation  papers,  NoeU  J.  faid,  that  this 
entry  being  the  only  eiledual  aA>  as  having  that  which  the  law 
reqjLiires,  viz.  the  proper  ftamp,  mull  be  looked  upon  as  (he  pro* 
per  and  original  aft  of  the  corporation,  and  therefore  a  copy  of 
it  was  good  evidence. 

(n)  So  ruled  by  (ord  Kenyon  in  i^ecd  v.  I^tiTer,  Faike*s  Caf. 
231,  Efp.  213,  S.  C,  and  by  Lord  C,J.De  Grey  in  Howard  v, 
BuTtonwood,  C.  B.  Sittings  at  Weftminfter  after  Trin.  T.  1776; 
and  previouAy  ^by  Lord  Hardwicke  and  Lord  C.  J.  Lee  j  bat  in ' 
Doe  dem  Pafllngham  v.  Lloyd,  Shrewfb.  Summer  AiTiz.  1794*. 
Mr.  }.  H^h  admitted  them  in  evidence.  See  Cooke  v«  Lloyd, 
Appendix.  .  ^ 
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tpm ;  fop  this  nat  being  the  claiip  of  a  private 
individual,  but  as  it  were  the  lex  toci^  t(^di- 
tion  and  received  opinion,  is  evidence  of  it. 
On  the  feme  prinpiple  a  cuftpmary  of  the  ma- 
nor of  great  antiquity,  though^  not  properly 
a  Court  Roll^  nor  figned  by  any  perfqn,  but 
delivered  do\vn  lyHh  the  rolls  frqm  fteward  to 
lleward,  has  been  deenicd  good  evidence. 

Similar  to  Court  Rolls  and  Cuftonaaries,  are 
ancienj^  Urriers  or  furveys  o.f  a  p.arifli  qr 
manor-,  which  are  either  pcclefiaf^ical  or  tppi* 
poral.  The  ecclefiafiical  terriers  arp  furveys. 
made  \y  virtue  of  the  87th  cai^on,  and  arc 
therebv  ordered  to  ^e  kept  i^  the  b,ifl^op's  re-, 
giftry  ^  and  Godplph.in  add^,  that  it  ^nay  be 
C9pvenient  to  haye  a  copy  exemplified,  and 
kept  in  ^he  chi\vc];)  cheft,  whp reforjp,  it  Avaa  iu 
o/ie  cafe  bpldei\,  th^t  d,  p^p.er  purporting  ^ 
be  a  terrify,  fwpd  iu  the  ?h^rtfr  f^xeft  of 
Ttrin,  Colleg?;,  Cambridge  (w|?gi  were  Up^- 
hdders  in  q^parifti^)  ^aspqeyide^ice  t^p.difprovp 
a  modus,:  but  as  agaiixft  onp  of  the  Prebenda- 
ries of  Litchfield,  a  terrier  found  in  the  re- 
gifti:y  of  the  Peau  and  Q'h^pter  of  Litchfield, 
Was  hekl  fufiLcieat  evidence* 
•  it  is  aHb  faid,  that  a^ainft  the  parfon,  it  is, 
in  all  cafes,  ftrong  evidence,  but  for  bim  it  ^ 
never^  ac^mittecl,  untefs  figned  by  the  church* 
wardens:  and,  rf  thev  are  of  liis  nomination, 
by  foiiT^eof  \\^  (uWt%ijitUl  inb^Wt^nU  of  th^p 
pariili  alio, 

Ancient 
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Ancient  viap$  have  genersilly  been  clafled  ^J}^* 
under  thi^  bead  oi  public  writings  not  of  re-  -^ 
cord,  tliough  perhaps  they  would  more  pro-  Y^tet  j. 
perly  have  bee»  ooWidered  as  prrcate  infitM-  HiiTAfl: 
ments ;  however,  as  thefe  are  in  fome  degree  J^^^^'g 
analogous  to  terriera,  I  iball  here  ohferve  that 
ail  ancient  map  will  be  received  as  evidence 
where  it  had  accompanied  polTeffion,  and  agreed  Bridgman 
with  the  boundaries  as  adjufied  by  ancient  l^LdiUym! 
purchafes.     If  two  manors  are  in  the  hands  734* 
of  the  fame  perfon,  and  a  map  is  made  by 
him,  and  afterwards  one  of  the  manors  'is 
conveyed  to  another  perfon,  and  then  at  a 
diflant  time,  difputes  arife  as  to  the  boundaries, 
the  map  fo  taken  will  be  evidence;  but  if  the  V^^     ^  . 
perfon,  ^ndep  whofe  direction  the  map  was  s*p.    ^* 
t^ken,  was  polfefled  of  only  on^  manor,  or  a 
lord  defcribes  the  boundaries  of  his  waile,  or 
t]be  church-wardens  caufe  a  copper-ipl^te  map  F^Ua«iv» 
to  be  made,  wherein  they  deferib^e  kti^d  whk:h«  Peakeif*F. 
an  i]{idividual  claims>  to  be  a  puhlic  highway;   ^^* 
in  any.  of  thefe  ca^s,  the  mapfo  taken  is  not  ' 

evidence  agahift  the  rights  of  perfonsi  not 
parties  to  the  making  of  it.     . 

The  Popt'$  Licence^  without  the  King's,  haa-  ./^*^ 
.been  held  good  evidence  of  an  impropriation,      BuIL 
becaufe,  anciently  the  Pope  was  taken  for  the 
ftqyreme  head  of  the  churchy  and,  therefore^ .  Cope  r. 
was  holden;  to  have  the   difpofitioa  of  all  ^^^27. 
Spiritual  Benefices,  with  the  concurrence  of 
the  patron,  without  any  regard  of  th^  priacQ     . 
of  the  country,  and  thefe  ancient  matters 

muft 
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GhfcTT.f.2.'  muft  }ye  judged  accordinjj  to  the  error  of  the 
.      .     I  times  in  which  they  were  tranfa6ied. 
Mm,  38.        ^^  ^^^^  ^^  Pope's  Bull  is  evidence,  upon  a 
fpecial  prefcription  to  be  difcharged  of  tythe, 
where  it  is  contended  that  the  lands  belonged 
to  a  particular  monaftery,  and  were  difcharged 
at  the  time  of  the  diflblution ;  for  then  they 
continue  difcharged  by  the  Ad  of  Parliament : 
but  it  is  no  evidence  to  prove  a  general  pre- 
fcription, which  can  only  be  from  time  imme- 
morial, becaufe  it  fliews  the  commencement 
Sir  T,        of  the  cufiom.     An  exemplification  under  the 
Cafe,citcd,  bifhop's  fcal,  is  good  evidence  of  the  pope's 

Hard.  ,,8.    j^^^j, 

Cwforaii^n      Corporation  BookSj  concerning  the  public 

Kcxv.^       government. of  a  city  or  town,  when  publicly 

Mothcrfaii  kept,  and  the  entries  made  by  a  proper  officer, 

are  received  as  evidence  of  the  fa6ls  contained 

in  them;  and  examined  copies  of  them  being 

Broewv.    evidence,  a  Court  of  Juftice  will  not  order 

of  Lomion',  *l^^  produ6lion  of  the  originals,  unlefs  a  par^ 

istni.  307.  ticular  ground  for  that  purpofe  is  laid  before 

Dowijcs  V.  tbem.     Where  an  old  agreement  was  in  the 

Banb.Tsg'   Bodlcian  Library,  whence  the  Oxford  ftatute* 

prohibit  its  removal,  a  copy  was  received  in 

evidence;  but,  in  general,  that  which  is  iu 

its  nature  a  private  infirument,.  will  not,  by 

'  belonging  to  a  public  body,  and  remaining 

in  their  cuftody  for  a  number  of  years,  gain 

Hex  V.       that  degTee  of  credit,  which  entitles  a  copy 

^^\oi,  ^f  i*  to  be  read  in  evidence;  and,  therefore, 

where  a  letter,  fifty  years  old,  wa?  found  in  4 

corporation 
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corporation  cheft,  the  Court  held  that  the   Ch.ii.f.i. 
original  muft  be  produced.  bHoI^ 

Public  books  of  another  defcription,  have,  of  '■" 

late  years  come  into  ufe,  which,  though  in  one   BankB$$h. 
point  of  view,  they  do  liot  in  the  leaft  refem- 
ble  records,  but  are  rather  memoranda  of  the 
contrafts  of  individuals ;  yet,  as  tliey  concern 
the  public  in  general,  and  are  neceflarily  con- 
fined to  one  place,  judges  have,  by  analogy 
to  the  cafe  of  records,  permitted  copies  to  be 
read  in  evidence.     Thus  it  has  been  held,  that  Brettonr* 
to  prove  a  transfer  of  ftock  in  the  public funds^  PiSTeN.? 
copies  from  the  Bank  books  are  good  evidence;  i®- 
and  the  like  feems  to  be  the  cafe  with  refpefl;  to 
the  books,  of  the  Eajl  India  Company  (though  videDoogv 
this  point  ha^  not  been  exprefsly  decided),   593- '"^^^^^ 
for   they  are   equally   within  the  principle,   sSsdk.iji. 
that  "  wherever  an  original  in  of  a  public  na* 
"  /wre,  and  would  be  evidence  if  J)roduced, 
"  an  immediate  fworn  copy  thereof  is  evi'^ 
^'  dence," 


SECTION  III. 

Of  th^  Infpeclion  of  public  JFri  tings. 

Though  all  the  documents  mentioned  in  the 
two  preceding  fe6lions  are  of  a  public  Bature, 
yet  it  ihould  be  obferved  that  they  are  not  for 
^\\  purpofes  equally  open  to  the  public. 

The< 
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The  proceedings  of  Courts  of  Jujiice  may, 
j^^^^j^j^  it  fliould  feem,  be  infpecled  by  every  perfon 
n.  Aiks  .  ivho  is  ifitereftcd  in  them -f-pj.  Copies  fropn  the 
1  wii£  books  of  public  offices  may  alio  be  called  for 
\viJfon  ^y  ^'^^  perfons  interefted,  unlefs  where  public 
Rogers,  policy  requires  that  the  contents  of  them 
1242^  fliould  not  be  difclofed.  Thus,  accefs  has 
T^Vefe^'  been  granted  to  the  l)ooks  of  the  commiilion- 
Caf.  temp,  ers  for  fettling  the  debts  of  the  army  a*  the 
12%.  prayer  of  an  officer's  widow  ;*  bijt  refufed  to 

»Moc>dyv,  ^^Q  books  containiuff  an  account  of  the  re- 

Thurlton,  o 

1  §tra.304.  veiiue,  for  the  purpofe  (5f  fettUng  ;^  mere  idle 

«  Athcr-     wager  as  to  the  amount  of  the  duV^es/    In  like 

BearcT,       manner  the  books  and  muniments  of  a  cor- 

zT.  Rep.    ppratian  containing  the  rights  of  \U  membei*s 

are  open  to  all  of  them ;  and  if,  when  a  fuit 

is  depending,  application  be  made  to  the  per- 

fon  who  has  the  cuftody  of  them,  and  be  re- 

fufes  an  iqfpedion,  the  Courti  in  which  it  is* 

(v)  In  the  cafes  cited.  No.  i,  leave  was  given  to  i^fp^  the 
books  of  the  Quarter  SeiHons,  the  Court  of  Confcience,  and  the 
Commiflioners  of  Lieutenancy,  as  to  proceedings  againft  the  party 
in  the  aftion;  and  where  an  aftion  for  falfe  imprifonment, 
was  brought  againll  the  informer,  the  Juftice  of  the  peace, 
who  convifted  him,  was  ordered  to  give  a  copy  of  his  informa- 
tion (IVelcby,  Richards^  Bormt,  468  jl;  hut  in  Groin^uollv.  Burrtl, 
1  Lord  Rajm^  z^z,  and  Abenjy,  DUkenfon,  Say.  250,  where  a^ons 
were  brou|;ht  for  ia^  imprifo/iment  in  ihe  ^e^ution,  of  t\^e  fen- 
.  tence  of  the  College  of  phyflcians  in  the  «ne  ca(b;  and  of  the 
order  of  the  Conru^iiflioners  of  Hackney-coactiQ^in  the  other  j  ^ic 
Court  refufed  to  grant  rules  for  the  pfeintrff  to  infpeft  their 
bpaks»  oA.  tile  ground  that  tke  perlbus  iai  whofe  cudoc^  th«y 
W'(^e^  w«*£  .^  partiei  tQ  ^  fait, 

fo 


ib  depending:,  wiU  dortipel  him  to  give  it*  CHjr.f.^. 

But  whtfi  a  dit^fitd  lakes  pldGe  betvreeii  tlie  ^= — « — =- 

corpor&ttcrfi  and  an  itidiVidu^l,  Whq  i»  no  ttierm-k  Houffter,* 

bet  df  itl>  iB  ^hen  a^  corporation  fUes  a  ftrangel-  *  ^Jij^^"^' 

for  toUs^'  the  corpor^tioti  being  &f$  to  him  th^  245. 

&Tiie  as  a  pi^tvau  perfon,  a  Court  of  Jaftici  Fraternity 

will  not  ^ant  ail  ififpeftioti  of  the  books  iff  ^^"o^- 

ofdef  to  enable  tlie  party  to  find  evidence  Nemraitie 

againil  the  body  with  whom  he  is  contending;  a'stni/"* 

more  thah  they  would  to  infpe6l  private  title  *J*A 

deeds,  if  tlie  difpate  exifteid  between  two  in*  of  sout^- 

dividuaU.  Ss7- 

The  Tattle  principle  applies  td  the  Court  Rolh  «  ^  ^«p- 
of  a  tnanor,  as  between  the  lord  and  the  tenants^ 

«  betweeti  the  tenahts  tliemfelves,  they  afcer--  sBaWwyn 

taifl  tl>e  rights^  of  the  refpe6live  parties,  and  are  ▼.Trudge, 

therelbfe  open  to  ^U;  fo  that  if  a  loni  claims  «  HobUa 

an  amef  cement,*  ow  two  tenants  are  difpnting  [^y^'"* 
ibaut  the  caftom  of  a  manor/  the  tenant  has, 
in  eitlier  cafe,  a  right  to  infpeft,  and  ufe  as  evi- 
dence, the  t6\l9  relating  to  bis  trtle;  and,  if  thd 
lord  refuibs  tlYeinfpe£iion,  the  Coort  will  make 

^  rule  on  hia  (Reward  for  that  purpofe.'     Bat  e  bII^a 

if  the  difpnte  be  between  the  lord  and  a  9fHcrcw 

ftraoger,  as  if  the  lord  pleads  a  modus  m  a  Duke  oi 

fuit  by  the  parfon  for  tythes/  or  brings  an  ^^tt?^" 

ejiefiment  for  lands,  claiming  them  as  copy-  Bunb.ae^, 

hoki,   and  the  defendant  contends  they  are  ^^^^^\ 

freehold ;' dr '  the  lords  of  "two  neii<hbourine  i  war. 

'■  ^     idi*  vide 

numors  difpute  about  the  boundaries  ,  the  lord    jV.  R^p. 
is- not  obliged  to  produce,  nor  will  a  Court  of  |f^'' 
Jaftice -compel  him- to  fliew  the  rolls  of  his  viifeboyC 

manor:  S/i^^'^^' 

>    Kep.  142. 


04 

Ch.IL£3. 


•Vide 
2Stra.i2ll 
iWilf.241 
Regina  v. 
Mead, 
2  Lord 
Kaym.927. 

*  Rex  V. 

ComeliuS) 
2  Stnu 
1210. 

3  Rex  V. 

Pumel, 
I  Wilf. 
a39.lBlac« 

37- 

♦  Rex  V. 
Hfcvdoiiy 
]R(ac.35i. 

«  Rex  V. 
Lee,  there 
cited,  &  I 
Wiir.  24a 


INSPECTION    or 

msLnor;  for  in  this  cafe  they  are  confidered  a5 
mere  private  deeds  in  which  the  other  perfoiis 
have  no  property ;  and  therefore  if  it  be  necef* 
fary  to  give  them  in  evidence  againil  bim»  the 
fame  previous  fteps  muft  be  taken,  and  the 
fame  evidence  given  as  in  all  other  cafes  of 
private  deeds,  in  poffefllon  of  the  adverfary,- 
of  which  I  iliall  have  occafion  to  fpeak  in  the 
next  fefition. 

The  feveral  in  (lances  before  mentioned  in 
which  infpeftion  of  public  books  was  granted, 
were  cafes  in  which  the  perfon  applying  M^as 
claiming  or  conteftiug  a  civil  right,  but  in  no 
qafe  where  a  criminal  profecution  has  been 
commenced,  will  a  Court  of  Juftice  compel 
the  party  againil  M'hom  fuch  profecution  is 
carried  on,  or  a  public  body,  of  which  he  is  a 
member,  to  grant  fuch  infpe3:ion,  for  this 
would,  in  effect,  be  obliging  the  perfon  accufed 
of  a  crime  to  fuinilh  evidence  againil  him«» 
felf,"  which  is  contraiT  to  one  of  the  firft  and 
moft  humane  maxims  of  the  Law  of  England ; 
and  therefore,  where  an.  information  was  filed 
againft  corporation  juftices  for  taking  money  to 
grant  licences,^  and  a  fimilar  profecution  com- 
menced againfl  the  vice-chancellor  of  Oxford 
for  mifbehaviour  in  his  office, Hhe  Court refufed 
to  grant  an  infpedion  of  the  corporation  books 
in  the  one  cafe,  and  of  the  ftatutes  of  the 
Univerfity  in  the  other:  fo  neither  in  informa- 
tions for  bribery  at  an  eleftion,*  nor  againft 
overfeers  for  making  an  illegal  rate,'  will  the. 

Court 
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Court  grant  a  rule  for  the  infpection  of  corpo-  Ch.iLf.3. 
ration  or  parifh  books.  \ 

But  informations,  in  the  nature  of  quo  war- 
ranto, though  in  form  criminal  profecutions,     - 
do  not  fall  within  the  reafon  of  the  lait  clafs 
of  cafes,  for  they  are  in  effe&  piroceedings  to 
afcertain  civil  rights,  and  therefore,  when  a 
rule  has  been  obtained  for  an  information,  by 
a  perfon  who  is  a  member  of  the  corporation,  it 
is  confidered  as  matter  of  courfe  for  the  Court 
to  grant  a  rule  to  infped  the  corporation  booksy 
but  it  has  never  been  decided  that  a  relator, 
who  is  a  ilranger  to  the  corporation,  ihall  have 
fuch  infpe6tion;     Indeed  it  is  hardly  poffible 
that  the  queftion  iliould  ever  arife,  for,  unleft 
the  title  of  a  perfon  in  polTellion  of  au  office  is 
objeded  to  on  fome  public  ground  which  con- 
cerns the  whole  community,  as  for  not  having 
taken  the  Sacrament,  or  fome  fuch  general 
obje^on,  the  Court  will  hardly  ever  difturb  Rex  r. 
the  peace  of  corporations  by  liftening  to  the  fx7k'ep» 
application  of  a  itiere  ilranger ;  and'bven  when  574*  no<«* 
a  member  of  the  corporation  is  the  relator,    ' 
the  infpeftion  granted  to  him  is  confined  to 
fuch  documents  as  concern  the  point  in  dif-  'Rexr. 
put^'  within  which  limitation  all  infpedion  of  Kep.  '579,* 
public  documents  is  confined  *.  •BenfonT. 

*  Port,  cited 

I  wiif. 

240,  Sec. 
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SECnON  IV. 

Of  Injiruments  of  a  private  Ifature. 

Ch.il.f^.  Wj;  now  proceed  to  the  cotifideration  of 
Diids,  &c.  ^j-jj^.^^  evidence,  of  a  very  different  defcrip* 
tidn  from  that  noticed  in  the  preceding  fee- 
tions,  viz.  the  mere  pHvatc  iiiilriimentt  of 
the  parties,  or  others  through  whom  ihejr 
claim.  We  have  obferved  that  documents  of  a 
public  nature  lire,  for  tl>e  moft  part,  confided  to 
a  particalai'  fpot,  and  liable  tb  be  called  fbr  by 
feveralperfon^atthe  fame  time;  for  which  fea- 
feii,  and  alfo  oti  account  of  the  authority  if  hich 
the  law  gives  to  a6is  done  under  its  imniediate 
ian&ion,  Courts  of  Juftice,  in  fuch  cafds^ 
permit  examined  copies  to  be  given  tn  evi-« 
'  10  Co.  92.  dence.  But  of  private  deeds,  or  other  inftru-* 
ments,  the  produdion  of  the  origtaal  (rt))^  if 
in  exiftence,  and  in  the  power  of  the  party 
ufing  it,  i^  always  required ;  till  which  done^ 

(ia)  It  has  been  faid,  that  even  the  counterpart  of  a  deed 
cannot  be  read  in  evidence,  without  fome  account  of  tie  ofiginai. 
(^idk,  187.)  and  the  gehe^l  praftic^  is  to  gire  notice  to  st  fefianl 
to  produce  the  or^md  leafe,  ni  an  aCtion  by  his  latidlord  agimft 
him;  but  I  conceive  that  there  can  be  no  reafbn  whj  the  copy^ 
or  rather  the  duplicate  of  the  deed  CKCcuted  by  the  party  Himfelfi 
(hoald  not  be  evidence  of  the  whole  contents  of  it  againfi  hm\ 
though  if  the  demife  came  in  queflion  in  an  a6lion  againft  the 
.  lefibr,  or  a  third  perfon,  it  certainly  would  not.  In  a  late  caie» 
where  a  declaration  for  not  ibunping  an  indenture  of  apprentice- 
fiiip,  ftated  that  At  put  himfelf  apprentice  to  the  defendant,  the 
part  of  the  deed  executed  by*him  was  held  fuificient  evidence 
without  produd^lon  of,  or  notice  to  produce  the>other  part 
executed  by  il.    BurIeigi\.Stibbsf  5  T*  Rep.  465, 

no 


BO  evidc^LOe  ^^hfttever  of  tl>e  coDftepU  cap  faa  cii.ii.r.4. 
received;  but  where  tjhe  arig;iq?^l  h^  been  de-.  i^%c 
ftroyed,  or  feft  by  acci4ev^^  ^^  where  ^11  ori-         ' 
gin^l  ^ward  wfts  loft  in  ;^  mail  whicjb  *yas  ^^ii^^^ 
Mi)t>efi ;  or  ^ing  in  the  h^?<^s  of  tlie  a^verie  ^  3  t^ 
pwty,  nftlipf  hfts  been  given  hi»  tp  produce  it:,   JXfonV. 
thea  ^  f^xflqaia^  Pppy*  or  even  parpjevi*  ^^'*^^ 
iep cp  of  tbiB  i:ar>tQnt^,  .bei^g  thp  b^  evidence  yw^  v. 
in  ^  )p^1f^er  o^  the  paj'ty ,  is  received ;  it  being  f  2to!^a 
firft  pfoj^,  tiftat  the  original,  of  which  fuch   poo^Eerv. 
fecondary  e^tiijeo^  j»  piJeued,  was  a  genuine   ¥^^'  *^ 
m{lvuifti.e!At.  **^ 

•    If  the  Qrig^p^  w^^upiemt  is  f uppofed  .\,q  bp 
in  the.  han^fl  of  a  tbird  perlion^  he  flix^l^l  be 
ferved  wifth  a  fttbpa^^a  d^ce^  tpcuai  to  pro- 
duce H ;  w^  kft  bp  39)f>uld  have  deliverejd  it  to 
the  adverfe  party  before  the  fervice  of  the 
triifapaMxa>  it  may  hei>ru(kpt  alfo  to  give  no- 
tice to  die  latter  to  produce  it.     But  if|  after  i>eds  v. 
fervice  of  the  fubpoena,  the  perfon  in  whofe  v^^^- 
fioiU^ioii  thp  inftrwnxettt  then  was  delivers  ifi  P?^^- 
to  the  o4^ier  paTty  for  the  purpofe  of  avoiding 
the  effeft  of  the  writ,  this  will  not  render  it 
tiiec^ary  togiye.him  notice  to  produce  it,  but 
the  party  fo  <;alling  for  it  may,  in  fuoh  leafe, 
giv^  parol. evidence  of  its  contents. 

If  th^'iS  be  %  fubfcribing  witnefs  who  is  liv- 
ing, and  in  a  fituation  to  be  examined,  lie 
alone  js  competent  to  prove  the  execution^ 
j>6cau£e  he  {npy  Knayv  apd  be  able  to  ^xpl^^in 
fafts  attenttingthe  tranfa^ion  which  are  un.- 
known  to  a  ftranger;  and  for  -this  reafon;  it 

H  has 


9«  i^iiivAtE  ^RiTiisres. 

Ch.n.f.4.  has  Been  held  that  a  confeflion  or  ackndw-» 

/)^tf^/«5  ledgment  of  the  party  to  the  deed,  whether 

'^ it  is  offered  as  evidence  againft  him,  *  or  agai-nft 

V.  Mafon,"  ^  ^^^'^  perfon,*  will  not  excufe  this  tefti- 

1  Efp.Ca.  mony^T^.     This  rule  of  evidence  extends  to 

>  Abbot  all  cafes,  whether  the  deed  be  an  exiftinc:  in- 

V  Trillin V%^  ^^ 

i>oug.2i6!  ftrument  or  cancelled,*  and  even  if  it  be  loft/ 

R^inf  ^2  ^"^  P^^^^  evidence  given  of  its  contents,  the 

Bof,and  fubfcribing  witnefs,  if  known,  muft  be  called;^ 

•  "iretton  ^^^  if  he  is  not  known,  any  other  perfon  who 

T^k^*  ^^^  ^^^"  ^*'  ^^  ^  competent  witnefs. 

N  p.  30.  Subfcribing  witneffcs  are  not  neceffary  to 

V.  Baii,*"^  *^c  validity  of  a  deed,'  and  therefore,  if  there 

Appendix,  jjg  none,    or  the  fubfcribing    witnefs   bein&r 

37  Geo.  3^  .  ^  ^ 

scomyns  Called,  dcnics  having  feen  the  inftrument  ex- 
B*^*  v^*^'    ecuted  Yy>^;  or  it  appear  that  the  name  of  a  fic- 

Lev.  ic. 

V.  Ncale  ^^^  ^^  ^^^  ^^^  ^^  ^^»  ^^''*'  ^'  ^««w^»  4  ^^fl*  53f  the  Court 

Peake,  beld  that  even  the  admilTion  of  the  execution  of  a  bond  ki 

N.  P.  146*  an  anfwer  to  a  bill  in  Cfaanceiyy  filed  for  the  exprefi  purpose 
^ugl.2ip  of  obtaining  fuch  admifllon,  was  not  fafHcient  without  evidence 
Jolliffe,*  ^^  account  for  the  non-produ6Hon  of  the  fabfcribing  witne^. 
I  Black,  But  when  a  man  on  his  examination  before  commillioners  of 
3^5*  bankruptcy  produced  a  bill  of  fiile  from  the  bankrupt,  and  ad- 

mitted the  execution  of  it  in  his  depoHtion,  this  was  held  AifH- 
cient  evidence  of  it  againil  him  in  an  a6tion  of  trover  whiclv 
the  aflfignees  afterwards, brought  to  recover  the  goods  taken 
under  it.  BowUs  r»  Langwortbjff  5  T»  Rep^  366.  So  if  a  man 
agrees,  pending  a  caufe,  to  admit  the  deed  on  the  trial,  tbii 
alfo  will  difpenfe  with  the  neceflity  of  calling  the  fubfofibing 
witneft.    LoiMg  v.  Riune,  2  Bof»  and  PuL  85. 

(y)  It  is  not  neceflary^that  he  fliould  actually y^  the  party  exe- 
cute; for,  if  he  be  in  an  adjoining  room,  and  the  party  after  exe- 
*    cuting,  brings  it  to  him,  tells  him  that  he  hat  done  fo,  and  de- 
iiret  him  to  fubfciibe  his  name  af  a  witneis^  that  is  fuffident* 

Park  y.  Mf«r/,  2  Bof.  and  Pul,  217. 

•      ■    •  •    • 

titious 
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titious  perfon  has  been  put  as  a  witnefs,  by  the  chji.f.4. 
party  himfelf  who  executed  the  deed;'  or  the   ^I^^Zfe^ 
perfon  really  attefting  is  at  the  time  of  the  exe-    ' 
cution of  thedeed  interefted  init,  and  continues   J^^  ^' 
fo  at  the  time  of  the  trial,*  in  thefe  cafes  proof  PcakeN.P. 
of  the  hand  writing  of  the  party  will  be  fuffici-    *  swirc  v. 
ent  (z) ;   and  if  the  inftrument,  on  the  face  ^p*  ^.y* 
of  it  purport  to  be  fealed  and  delivered,  fuch 
proof  alone  is.ftrong  evidence  for  a  jury  to  ' 
prefume,  that  the  other  formalities  were  com- 
plied with.     It  has,  indeed,  been  faid  in  one   Giib.  Law 
book  of   great  authority,    and    repeated   in  gui/Nlp, 
another  of  more  modern  date,  that,  "  thougli  *54' 
the  deed  be  produced  under  hand  and  feal, 
and  the  hand  of  the  party  be  proved,  yet 
that  is  no  full  proof  of  the  deed,  for  the 
delivery  is  neceffary  to  the  eflence  of  the 
deed,  and  there  is  no  proof  of  the  delivery, 
but  by  a  witnefs  who  faw  it;"  but  I  con- 
ceive, that  the  authority  of  this  diftum,  fup- 
pofing  it  to  extend  to  a  cafe  where  there  is  no 
fabfcribing  witnefs,  is  deftroyed  by  the  fub- 
fequent  decifions.     At  the  time  when  writing 
was  but  little  pradifed  among  men,  and  when 

(»)  In  Cunlifft  and  njuifi^  admmftratlXf  agahft  Sffton,  i .  Eajf^ 
183,  there  were  two  fubfcribing  witnelTes  to  a  bond,  one  of  whom 
was  the  admin iihator  of  the  obligee  and  a  plalntiiF  in  the  action  ^ 
the  plaintiff  proved  that  diligent  enquiry  had  been  made  after 
the  other  rubfcribhig  witnefs  at  the  places  of  refidence  of  the 
obligors  and  obligee,  and  that  no  account  could  be  obtained  of 
fuch  a  perfon,  who  he  was,  where  he  lived,  or  any  clrcumflance 
relating  to  him:  This  was  held  fufficient  to  let  in  evidence  of  the 
hand-writing  of  the  other  fubfcribing  witnefs,  who  was  intereHed 
as  plaintiff  on  the  Record. 

H  ^  contrails 
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CK.n. f.4.  contra6ls  were  authenticated  by  feals  ouly,  it 
mtZJtu  might  be  proper  to  infift  on  ha,vjng  fome  per-' 
fon  who  was  prefentat  the  execution;  fof  £eals 
might  be  fo  eafily  coupterfeited»  or  affixed  by 
rS"^?*'  ^°y  perfon,  that  it  was  requifite  Courts  of 
Holmes  v.  Jtiilice  ihould  be  particularly  careful  in  re^ 
PeakeN.P.  cciving  evidence  of  them ;  but  the  characters 
1^'nesv  of  hand  writing  arc  in  general  fo  diftinguiih* 
Ttwnpow.  able  from  pach  other,  that  they  cannot  eafily 

Rep7i65!    bemiftakeiu 

AcUmsv.  \VTien  the  fubfcribing  witnefs  is  dead,  or 
Bos.  and  abfent  in  a  foreign  country/  at  the  time  of 
—  3^'  ^Yit  trial/  whether  for  a  pernu^nent  refidence 
or  temporary  purpofe,*  (a)  or  by  the  com- 
miflion  of  fome*crime,'  or  the  accrual  of  feme 
intereft*  fubfequent  to  tlie  execution  of  the 
inilrument,  he  has  become  an  incompetent  wit- 
nefe ;  proof  of  his  hand  writing  is  the  next 
beft  evidence  which  can  be  given.  In  the 
6rft  cafe,  viz.  where  he  is  dead,  this  alone  has 
been  held  fufficient;  but  in  the  otliers,  it  ha$ 
been  ufuali  and  in  one  cafe  was  held  to  be  ne- 
ceflfary  (b)  to  prove  the  hand  writing  of  the 
party  to  the  deed  *  alfo,  and,  in  ail  thefe  cai€s> 

a  found- 
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Delancey, 
7  T.  Rep. 

266. 

note  (c), 

Gilb.  Law 

Ev.  105. 

Wallis  V. 

Delancey, 

note  (j)* 


(fit)  Now  by  Stat.  26  G.  3.  r.  57,/.  38,  Deed«  executed  in  t)^ 
Eaft  ladies^  and  attcfled  by  perfons  resident  there,  may  be 
proved  by  evidence  of  the  h^nd  writing  of  the  obligor  and  witv 
nef&Sy  and  that  the  witnefTes  are  refident  there:  and  the  Uke 
proof  is  made  fu/Rcient  evidence  in  the  Eafi  IndUs  of  aiiiy  deed 
executed  in  Great  Britain, 

(Jb)  In  the  cafe  of  Adams  v.  Kerr^  i  Bos.  and  P.  360.  where  n 
bond  was  executed  abroad,  one  witneis  was  dead*  and  the  other 
rdfident  abroad,  proof  of  the  hand  writing  of  the  dcceafed  wit- 
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a  foundation  mtift  firft  be  laid,  by  proving  ch.ii.fjj. 
the  fituation  in  which  thie  witnefs  ftands.  umS 

It  frequently  happens, '  that  there  are  more  ^^""^^^ 
than  one  witnefs  to  a  deed,  and,*  in  the  cafe  of 
a  will  of  lands,  the  ftatute  of  frauds  exprefsly 
requires  three  witneffes ;  neverthelefs,  in  thefe 
cafes,  it  is  fufficient  if  one  l>e  called ;  but  if 
they  are  all  dead,  the  deaths  of  all  Hiould  be 
proved  before  evidence    is    received  of  the 


nefs  was  held  fufficient^  without  proof  of  the  hand  writing^of  the 
other,  or  the  obligee.  But  in  ff^ailu  v.  DtloMi^,  where  a  bond 
was  executed  at  Nenv  Tork  in  the  prefence  of  two  witaeflesy  and 
the  hand  writing  of  one  who  was  abroad  was  proved,  LordKny^m 
held  that  evidence  ihould  be  given  oftbe  bandivriting  oftbg  Miggr 
aifi,  which  was  given  accordingly}  and  it  being  ob^ed  Hiat 
the  hand  writing  ofMorioitf  the  otlier  fubfcribing  witnefs>  (hoiild 
be  provedf  and  that  he  was  abroad  or  dead,  his  Lordihip  thought 
that  fome  evidence  of  that  fort  was  neceflary.  Whereupon  the 
pfauntifF  proved  that  ^ere  had  been  a  man  of  tie  name  ofMortaB 
who  bad  lived  as  clerk  with  the  other  (iibfcribing  witnefs,  but 
his  chriftian  name,  or  hand  writing,  or  what  was  become  of 
him,  was  not  proved ;  and  on  obje^ion  that  he  might,  for  aught 
appearing  to  the  contrary,  be  alive  and  in  EifgUmd,  Ltrd  Kfnyomht\d 
the  evidence  to  be  fuHicient,  for  this  being  a  foreign  tran&6^ion» 
though  perhaps  the  evidence  was  capable  of  being  more  perfect, 
yet  it  was  foihcient  and  reaibnable  evidence  to  go  to  the  jury  at 
leaft,  nnlefs  rebutted  by  ibme  evidence  on  the  other  (ide.  But  in 
Cun^e  V.  Seft9n9  ante,  99,  and  Prina  v.  Blackburn,  (2  Eall,  250) 
where  the  witnefs  was  abroad  at  the  time  of  the  trial,  proof  of 
the  hand  writing  of  the  witnefs  interefted  in  the  one  caie,  and 
abfent  in  the  other,  was  confidered  to  be  fuflicient,  and  the  plain«> 
tiff  was  not  called  upon  to  prove  the  hand  writing  of  the  obligor  $ 
lb  that  it  feems  the  N.  P.  cafe  o^JTallis  v.  Dekmcey,  and  the  aft 
of  parliament,  as  to  proof  of  deeds  executed  in  the  Baft  Indiis^ 
(which  pafled  before  it  was  clearly  fettled  that  the  hand  writing 
of  the  fubfcribing  witnefs  might  in  fuch  cafes  be  proved)  are 
the  only  authorities  wiiich  (hew  that  evidence  of  the  hand 
writing  of  the  obligor  is  neceflary. 

H  3  hand 
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Ch.iLf.4.  hand  writing  of  eitlier,  for  until  it  appears 
^^ttJd      ^^^  neither  of  them  is  living,  the  other  is  not 
nurituig.    the  beft  evidence  which  the  nature  of  the  cafe 
'   will  admit  of 

But  it  may  be  aiked,  how  is  the  hand  writ- 
ing of  a  man  to  be  proved,  where  no  one  faw 
him  write  his  name  to  the  inftrument,  which 
is  to  be  produced  in  evidence  ?  In  this  cafe 
it  is  plain,  that  no  pofitive  or  direct  evidence 
of  the  faft  can  be  given,  and,  therefore,  the 
law  ftill  adhering  to  its  general  rule,  that  the 
beft  evidence  the  nature  of  the  cafe  will  ad- 
viit  of  is  fufficient,  is  fatisfied  with  circum- 
ftautial  and  prcfumptive  evidence.  The  hand 
writing  of  every  man  has  fomething  peculiar 
and  diftind  from  that  of  every  other  man, 
and  is  eafily  known  by  thofe  who  have  been 
accuftomed  to  fee  it,  and,  therefore,  the  Ac- 
Uef  of  fuch  perfons,  is  always  received  as 
prcfumptive  evidence  of  the  fa6l,   either  in 

f^'s^Cafe  ^^^'^  ^^  criminal  cafes.     But  the  perfon  who 

1  Burr.  fpeaks  to  that  belief,  muft  have  fuch  a  know- 

^  '  ledge  as  enables  him  to  form  it,  fuch  as  hav- 

Gould  V.  ^"S  ^^^^  *^^  party  write,  or  having  received 

Jones,  I  letters. from  him  in  a  courfe  of  correfpond- 

Cary'  v.  cucc ;  barely  having  fecn  letters  purporting  to 

K^^B^<f?t".  '^^  franked  by  him,  or  other  papers,  which  he 

tinqrs  at  has  no  authentic  information  are  of  the  par- 

aftcrE^ftcr  ty's  hand  writing,  is  not  fufficient, 

Term,  37  j^  forming  this  belief,  the  witnefs  ought, 

Append,  in  civil  cafes,  to  fpeak  folely  from  the  impref- 
fion  which  the  hand  writing  itfelf  m?ikes  upon 

his 
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His  mind,  ~^\rithout  taking  into  his  confwiera-  Ch.ii.f.4. 
tiron  any  extriniic  circumftance;  and,  there*      j^f 

fore,  in  a  cafe  where  a  witnefe  faid  that  he  'writing. 

ibould,  looking  at  the  hand  writing,  think  it  DacoftaT. 

was  that  of  the  party  whofe  name  it  bore,  but  Pym. 

that  from  his  knowledge  of  him- he  thought  BaiccttiV. 

he  could  not  have  figned  fuch  a  paper,  it  was  p^JJ!n.p. 

held  that  this  was  prima  facie  evidence  of  the  M*- 

hand  writing ;    and  on  the  fame  principle,  Lord 

where  it  was  contended,  that  the  paper  pro-  Bcrtic!^°^ 
duced  was  the  forgery  of  a  third  perfon,  evi- 
dence that  fuch  third  perfon  had  forged  the 
defendant's  name  to  other  inftruments  of 
a  iimilar  nature,  was  held  not  to  be  admifTi- 
ble  (c). 

(r)  Graft  v.  Lord  Bro-wnkw  BirtUf  adminiftrator  of  Lady 
Mary  Greatbuui,  fittings  at  If^eflm.  after  Trin.  1777.  MS.  Debt 
on  bond,  plea  non  eft  fa^^um.  The  bond  was  attefted  by  Dad- 
bf  only,  he  being  dead,  and  hig  hand  writing  proved.  For  the 
defendant,  it  was  offered  to  prove,  that  other  hmls  attefted  by 
DaMey  were  forged,  which  bonds  were  produced ;  but  Mr.  Dtm^ 
mug,  for  the  pliuntifF,  ftrongly  objeftcd  to  this  evidence,  becauie 
plaintiff  could  not  be  prepared  to  iUpport  the  authority  of  other 
deeds,  l^rd  Mansfield.'-^Dadieys  hand  is  proved  as  evidence  of 
all  he  would  have  faid  if  living,  and  if  he  had  been  here,  they  ^ 

might  have  produced  other  bonds,  and  aflccd  whether  they  were 
his  fignature,  and  whether  he  ikw  the  bojids  executed;  and  if 
he  had  (aid  yts^  they  might  have  called  otlier  witnefTes  to  prove 
that  they  were  not  given.  Lord  Mansfield^  at  laft,  rejefted  the 
evidence,  with  liberty  for  the  defendant  to  move  the  Court;  but 
the  jury,  on  the  evidence  that  was  given,  found  a  verdict  for  the 
defendant.-— ^^rr^,  XVpuld  not  the  proper  evidence  in  this  cafe 
have  been  the  general  ebara^er  oi  Dadley  \  and  that  the  perfons 
acquainted  with  it  would  not  have  believed  him  on  his  oath  ? 
Tide  poft  195* 

H4  The 
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cbit.r.^.      The  pwjteft  by  wKich  the  mind  arl4v«B  at 
I^^/f      the  belief  of  hand  writing,  tx^ing  the  rtcoi- 
'^''*'^^''^'    \t€{\t)n  of  the  general  chnraSef  fiHom  an  ac_- 
quaintaftce,   by  frtqnently  feetag  it,  and  not 
frorti  the  formation  of  partkUhr  letters^  or 
a  fmgle   itifpeftion,  Courts  tA  Jufticc  hare 
iVifcly  rejeifted  all  evidence  from  tnere  cotn^ 
Mwrfedbh  pdrifo'Ti  of  hanisy  unfujiported  by  otl>er  cir- 
PcakeN.P.  citmftances ;  they  will  not,  therefore,  permit  two 
BrooTcbat^d  P^'^P^rs,  orte  of  which  is  pTOvid  to  be  the  hattd 
V.Wood.    xVriting  of  a  party,  to  be  delivered  to  A  jttrjr 
tiltt(a).    for  the  jJtitpofe  of  compAritig  them  togetbe«^ 
and  thence  infering  that  the  Other  is  alfo  of 
his  hand  tt-rHing :  but,  in  cafe^  where  the  an- 
tiquity of  the  writing  makes  it  impoflible  for 
any  perfon  to  prove  it,  from  having  aftually 
feeti  the  perfon  wrtte,  and  where  the  inftm- 
ment  acquires  a  degree  of  authority  fronS  the 
place  in  which  it  is  found,  the  evidence  of  a 
in4n  \v^ho  has  had  opportunities  of  making 
Per  Hard,    himfelf  acquainted  with  the  charaBer,   by 
^746,  Bui.  frequent  inl]>e6Hon,  has  been  admitted  :  and, 
fj^tA        therefore,  Svhere  a  parfon's   bo6k    was  pro- 
duced to  prove    a  modus,  he   having  been 
l6ng  dead,  a  witnefs  who  had  examined  the 
parifli  books,  in  which  his  name  was  written, 
.w^as  permitted  to  fwear  to  the  fiihilitude ;  for  it 
Was  the'bcft  evidence  the  ^hin^  was  capable  of. 
Aiiefbrook       Where  withefTes  have  been  called  to  prove 
k.  B.  Sit*-    the  finiiiitude  of  hand  writing,,  and  other  wit-* 
wdtmin     ^^^^^  have,  from  the  fame  premifes,  drawn  a 
after  Trin.  dlffcrpnt  copclufiou,  i^;  hfis  in  fome  cafes  be* 

Tm.  1705.    '     *  *  ^  '  ^ 

U.S.-   '  fore 
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fore  a  jury,  whofe  habits  of  life  have  accuf-  Ch.1r.f4. 
tomed  them  to  thfe  fight  of  hand  writing,  been    ^^^^ 
permitted  to  hand  up  other  papers  confeiTedly    wr^. 
written  by  the  party  for  them  to  infpeA  and     ^,  _  : 
compare  them  together:  this  mode  of  proceed-  351-  s.  c. 
log,  however,  feems  ratlier  a  departurefrom  the  ^^ys^ 
flrift  rules  of  evidence,  and  before  an  illiterate  Append. 
jnry  would  prolmbly  not  be  adopted. 

In  one  cafe  which  came  before  the  Court,   Gobdtitle 
the  party  who    contended   that    tlie   hand  v^Bralum; 
writing  was  a  forgery,  was  permitted,  after  4^.  Rep. 
a  great  deal  of  other  evidence,  to  examine 
a  clerk  at  the  poft-Kxtfice,  whofe  bufinefs  it 
was  to  infpe6l  iranks  and   dete£b  forgeries, 
to  prove  thai  from  the  appearance  t)f  the 
band  writing,  it  was,  in  his  opinion,  a  foi'gery, 
and  not  a  genuine  hand  writing;  but  in  a  Caiyv. 
fubfequent  cale,  Lord  Kenyon  faid  that  fuch     *  '  "^^ 
evidence  was  wholly   inadmiffible^  and  ob- 
ferved,  that  though  in  Rtott  and  Brakam 
it  was  admitted,  yet  that  in  his  direction  to 
the  jury,  he  had  laid  no  (Irefs  at  all  upon  it. 

The  analogies  of  law,  however,  appear 
ftrongly  to  fupport  the  admiflibility  of  this 
evidence,  for  opinion  founded  on  obfervatiou 
and  experience,  is  received  in  moft  queftions 
of  a  fimilar  nature.  There  is  a  certain  free- 
dom of  charader  in  that  which  is  original, 
which  imitation  feldoiii  attains,  and  the  want 
of  that  freedom  is  more  likely  to  be  deteded 
by  one  whofe  attention  has  been  directed  to  ■ 
the  fubjeft,  than  by  another  who  has  never 

given 
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given  his  mind  to  fuch  purfuits.  It  does 
therefore  feem  rather  too  much  to  fav  that 
fuch  evidence  is  in  all  cafes  ihadmiflible, 
though  it  certainly  ought  to  be  received  with 
great  caution  and  meet  with  little  attention,r 
unlefs  as  corroborating  oUier  and  ftronger 
evidence. 

The  true  diftin^ion  feems  to  have  been 
taken  by  Mr.  Baron  Hothaniy  on  the  trial  of 
the  King  v.  Cator^  where  the  -defendant  be- 
ing indifted  for  publifliing  a  written  libel, 
and  a  perfon  from  the  poft-office  who  had 
never  fecn  him  write,  being  called  as  a  wit- 
nefs,  that  learned  Judge  permitted  the  wit- 
nefs  to  give  general  evidence^  that  tlie  writ- 
ing appeared  to  be  in  a  feigned  hand ;  but 
when  the  \vitoefs  was  aiked  Whether  on  com- 
paring fuch  hand  writing  with  papers  proved 
by  othei-s,  to  be  the  genuine  hand  writing  of 
the  defendant,  he  could  fay  it  was  the  dif- 
.guifed  hand  of  the  fame  perfon,  his  Lordfhip 
rejefted  the  evidence  attempted  to  be  intro- 
duced by  fuch  examination ;  becaufe  it  arofe 
only  from  comparifon  of  hands.  We  may 
therefore,  I  think,  ftill  confider  the  cafe  of 
Jier^et  and  Brahanij  as  an  exifting  authority  to 
ihew,  that  fur  the  purpofc  of  proving  general- 
ly, and  in  the  abftract  tliat  an  hand  writing 
is  not  genuine^  fuch  evidence  is  admiJ/iblCy 
though,  as  I  faid  before,  deferving  of  little 
^attention ;  for  the  want  of  freedom  in  the 
hand  Mriting,  and  the  painting  of  the  letters 

as 
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as  it  was  called  by  the  witnefs  in  that  cafe,  may 
arife  from  the  infirmity  of  the  writer,  his  not 
having  formed  a  fixed  charader;  or  many 
other  caufes  which  a  perfon,  unacquainted 
with  the  genuine  hand  writing,  cannot  take 
into  his  confideration.  A  tradefman  who  is 
daily  making  entries  in  his  books,  will  ac- 
quire a  more  free  and  fleady  charafter,  than 
an  illiterate  perfon  who  can  but  juft  write 
his  name,  and  a  man,  whofe  habits  of  life 
lead  him  to  write  much  oftener  and  with  lefs 
care,  will  get  ftill  more  of  a  peculiar  charac- 
ter  in  his  hand  writing,  all  which  circum- 
ftances  fhould  certainly  be  taken  into  the 
confideration  of  a  jury  before  they  give 
weisfht  to  fuch  evidence. 

In  the  beginning  of  the  prefent  Seftion  I 
had  occafion  to  obferve,  that  where  an  ori- 
ginal inftrument  was  in  the  hands  of  the 
party,  againft  M^hom  it  was  intended  to  be 
given  in  evidence,  no  evidence  whatever  of 
its  contents  could  be  received,  until  notice 
had  been  given  to  produce  it.  This  notice 
may  be  delivered  either  to  the  party  or  his  at- 
torney, even  in  an  information  or  penal  afition. 

Where  trover  was  brought  for  a  bill  of 
exchange,  it  was  held  by  Lord  Kcnyo7i^  that 
notice  muft  be  given  to  produce  the  ori- 
ginal, before  evidence  of  its  contents  was  ad- 
m\^\h\t(d)\  and  in  like  manner  a  letter  iu- 

(d)  It  (hould  fccm  that  this  would  not  be  neccflary  in  trover, 
nnlefs  the  indrument  was  particularly  defcribcd,  <vlde  Betcher  v. 
Jarrat^  3  Bof,  and  Put.  143, 

forming 
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Cb.il.f  4.   forming  a  man  of  the  diflionour  of  a  bill,  or 
Noticito     ^j^g  lii^^^  cannot  be  proved  until  a  fimilar  no- 

_- ticc  has  been  given.     This  rule  is  founded  on 

MTkh'      *^  ^iftft  principles  of  juftif  e,  for  the  party 
Peakc's   '   in  vhofe  h^inds  the  papei-s  vere,  not  deeming 
N.P.  165.   ^jjgj,^  neceffary  ibr  his  own  cafe,  itiight  not 
otherwife  bring  them  with  him  ;  but  the  rule 
being  adopted  for  the  puq)ofe  of  preventing  a 
mifreprefentation  of  any  of  the  fafts  which 
form  the  foundation  of  the  aftion,  it  follows 
that  any  written  paper  delivered  to  a  party 
after  it  is  commenced,  or  for  the  mere  pur- 
pofe  of  a  formal  notice  previous  to  its  com- 
mencement, and   of  which  a  copy  is  kept, 
are  not  within  it ;  it  being  a  general  rule  that 
no  notice  is  neceflary  to  produce  another  no- 
tice, otherwife  it  might  be  extended  ad  infi- 
Joryv,       nitum  ;  and,  indeed,  in  the  cafes  of  notices 
2Borand  ^i^^H  to  a  tenant  to  quit,  to  a  magiftrate,  pre- 
Pui.  39.      vious  to  the  commencement   of   an   adion 
againft  him,  a  demand  in  writing  of  a  warrant, 
made  previous  to  the  commencement  of  an  ac- 
tion againft  an  officer,  or  the  like,  where  a  copy 
figued  by  the  fame  perfon  who  figned  that 
delivered  to  the  party,  is  kept  by  a  witnefs, 
each  copy  is   confidered  as  a  duplicate  ori- 
Anderfon    jvjnal.     The  cafc  of  an  attorney's  bill  deliver- 

*v.  May  ... 

Ibid.  237.  t*d  under  the  ftatute,  is  fimilar  in  principle, 
and  may  be  proved  in  like  manner  without 
.  notice  to  produce  that  delivered. 
y)Ze!T  ^^  '^^s  been  held  in  fevcral  cafes,  that  if 
cited 2 T.  the  party  to  whom  notice  has  been  given  to 
Pafre]  V."     produce  an  iuftrument,  produces  it  accord- 

Godfall,  .       , 

ib.44.  '  ing'yi 
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ingly^  tha  other  party  is  entitled  to  read  it  Ch.  IL  c.^ 


witliout  foiliier  evidence  of  Ita   execution.     ^jJJ]^* 


As   againft  the  party  to  it,  th^e  lieems  uo 
pofiible  obje^ion  to  this  rule;  for  he  muft  ?*^*^* 
kno\r  whether  he  ever  executed  fach  an  iu- 
ftrumeat  or  not,  and  the  plaiutitf  not  know-» 
ing  who  were  the  fubfcribing  witnetfes,  can- 
not come  prepared  to  prove  the  execution. 
In  one  cafe,  this  rule  was  extended  to  third   ?*?^.^'^"* 
perfons,  into  whofe  hands  a  deed  had  been  ofMiddie- 
delivered ;  and   it  was  held  that  an  indenture  Rep.  41, 
of  apprenticefhip  having  comeintothe  hands  of 
the  officers  of  a  f>ariOi  who  were  no  parties  to 
it,  and  they  producing  it    under  a  notice, 
that  no  evidence  was  necef&ry  to  prove  the 
execution ;  but  the  propriety  of  this  deciliou 
has  been  doubted   by  very  high  autliority. 
For  in  a  fubfequent  cafe  wliere  a  (imitar  point   i«^  Rex  ▼• 
came  before  the  CQurl,  Lard  Kenyan  faid  it  tant&  of 
was  too  important  a  queftion  to  bedifculfed  i  n  a   ]^c  wi 
feffions  cafe,  where  the  opinion  of  a  court  of  ^ico.  3, 
error  could  not  be*  taken,  and  that  nothing 
but  a  folemn  judgment  of  the  Houfe  of  Lords 
ihould  ever  perfuade  him  that  this  decifion  wa6 
right. 

There  are  fome  inftances  in  which  the  law  Prififmf- 
permits  inftrumcnts  to  be  read  in  evidence  Deeds. 
without  fTOoi  of  the  execution.  In  moil  cafes 
it  would  be  absolutely  impoffible,  after  a  great 
length  of  time,  to  prove  the  execution  of  a 
deed,  or  even  the  hand  writing  of  the  parties. 
It  is  ncceffary  that  a  period  of  limitation 
fliQuld    be    ^xed^    otherwife  new    queftions^ 

would 


110  PRIVATE   WRITINGS. 

Gh.ii.r.4.   would  daily  arife^  and  therefore  Courts  of 

PrefuMp^    Juftice  have  laid  it  down  as  a  rule,  that  a 

Diids.      deed  of  above  thirty  years  (landing,  requires 

_  no  further  proof  of  its  execution  than  the 

255'    '  *  bare  produftion,  provided  the  pofieffion  has 

been  according  to  the  provifions  of  the  deed, 

Bui.  N.  p.  and  there  is  no  apparent  erafure,  or  alteration 

^^^'  on  the  face  of  it;  and  livery  of  feifin,  though 

not  iudorfed  on  a  feoffment,   will,  after  fuch 

a  lapfe  of  time,  be  alfo  prefumed.  /  In  like 

manner,   if  a  bond  of  that  date  be  found 

»  Forbes     amongfl  the  papers  of  an  inteftate,'  or  public 

wiiaic        company,*  the  fame  prefumption  arifes  in  its 

Guildhall    favour  from  the  place  where  it  M'as  found,  (e)  • 

Mich.  T.     But  as  this  rule  is  founded  on  prefumption,  it 

]J^^*         does  not  apply  to  cafes  where  there  are  cir- 

and  Co.  of  cumftanccs  to  raife  a  contrary  prefumption,' 

^f^i^      as  if  the  poffeffion  has  not  been  according  to 

Works,      iije  deed,  or  if  the  deed  appear  on  the  face  of 

k.B.Sitts*.  it  to  be  razed  or  interlined,  or  a  man  conveys 

^Tm,v7QK.  ^  reverfion,  firft  to  one,  and  then  by  a  fubfe- 

iEfp.a75.  quent  deed  conveys   it  to  another,  and  the 

3  ciiattie    fecond  purchafer  proves  his  title  ;  in  all  tliefe 

lycTi^Giib.  ^^^^^  ^*  ^^^  ^^  incumbent  on  the  party  to 
Law  Ev.  give  the  ordinary  evidence  of  the  execution 
'°^*  of  his  deed,  for  the  prefumption  from  the  an- 

tiquity of  the  deed  is  deftroyed  by  the  oppo- 
fite  prefumption ;  in  the  one  cafe,  that  fome 
unfair  alteration  has  been  made  in  the  deed  ; 
in  the  other,  that  the  perfon  having  the  pof- 

(/)  In  Rex  V.  Inbabilants  ofRyton^  5  T.  Rip>  259,  it  was  held, 
that  the  produ^ion  of  a  parilb  certificate  thirty  years  old,  was 
/ufficient,  without  evidence  of  the  place  where  it  came  fpom. 

fclTion 
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felfion  was  alfo  entitled  ;  for  the  law  will  not  Ch.  ii.f.4. 
raife   a  prefumption  that  a  man   would   be    3'^^ds 
guilty  of  fo  manifeft.  a  fraud  as  'to  convey   „ 
the  fame  eftatc  to  two  different  people.  Ford  v. 

Another  inftance  in  which  a  deed  is  accord-   ^"2^  286. 
infif  to  fonie  cafes  conficfered  as  proved  with-   Fitzgerald 
out  calling  witneffes,  is  where  one  deed  re-   ciib.  Law 
cites  another ;  in  this  cafe,  the  recital  it  has   ^^'  *°^ 
been  faid  is  fufiicient  evidence  of  the  recited 
deed,  againft  the  party  to  that  wherein  it  is 
recited,  or  againft  any  one  claiming  under 
him  ;  but  againft  a  ftranger  to  it,  evidence  of 
the  a6lual  execution  of  tlie  firft  deed  niuft  be 
given,  for  the  admiffion  of  another  perfon 
cannot  affeft  him,  and  if  fuch  evidence  were 
to  be  admitted,  deeds  might  ealily  be  fabri- 
cated by  falfe  recitals.     But  though  in  the  yj^^ 
above  cafes  it  is  laid  down  in  general  ternis,   Hardr.iza 
that  as  againft  the  party  to  the  reciting  dee<l,    Norfolk,' 
fuch  deed  is  evidence  of  that  recited  in  it;  i^^^^* 
vet  there  are  others  in  which  this  feems  to   Ford  v. 
have  been  confidered  as  fecondary  evidence,   Mod.*  45. 
and  admiflible  only  when  the  fii'ft  deed  was 
fliewn  to  be  loft,  or  fome  other  reafon  s^iven 
for  hot  producing  the  regular  and  beft  evi- 
dence of  it.     Such  is  nOw  the  general  received 
opinion  of  the  profeflion,  and  we  find  by  a 
cafe  which  I  have  hs(d  occafion  to  cite  in  a  Ant^gS. 
former  page,  that  even  an  admiflion  of  a  deed 
on  oath  will  not  prevent  the  neceflity  of  giv- 
ing regular  evidence  of  its  execution. 
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SECTION  V. 

Of  Evidence  to  explain  written  Infirutmuts. 

ch.n.f.5.      A  DEEP,  or  other  instrument,  being  pro- 

duced  and  proved,   i^  QoncluGve  upon  tke 

'  ngbt$  of  the  partiea,  and  no  parol  evidcBce 
can  be  received  to  contradi^  it:  jbut  if  *w 
ambiguity  arifes^  it  may  be  expiai^ed  by  evi* 
dence.  In  this  cafe,  however,  a  diilinfliou 
has  been  made  betw^n  what  is  called  a  latent 
amhiguitif  and  that  wliioh  isiaotfo;  tl)e/tf« 
tent  ambiguity  is  that  which  doe?  not  appear 
on  tlie  face  of  the  indrument,  whens  isvea'y 
thing  feans  right  and  clear,  but  the  n^ewiag 
being  rendered  uncertain^  by  the  proof  of 
feme  fa6);,  the  law  pern»its  the  cemoval  of  the 
doubt  by  the  like  evidence. 

And  therefore  where  a  t^ftatrix  devifed  her 

jonts  ▼.     eftate  to  her  coufin,  John  Cluer,  there  b^kig 

^BhTk"'    -^^^  father  and  foe  of  that  name,  pfirol  evi- 

6a  .dence  was  admitted  that  the  fon  was  tlie  per- 

^fe"j^Co.  f^n  meant ;  for  tlie  heir's  objedion  arofe  frojtv 

6S  S.P.      parol  evidence^  and  thwefwe  parol  evidence 

KqII.         ought  to  be  received  t9  anfwer  it.     So  if  a 

Abr.  676.    jjjg^  having  two  manors  called  Dale,  levy  a 

fine  of  the  manor  of  DfUe^  qircumftancesinay 

be  given  in  evidence  to  prove  which  manor 

was  intended,  for  this  is  not  to  contradid 

8  the 
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the  record,  but  to  fupport  it.    So  prefump^  ch.ii.  r.5. 
tions  of  law  or  equity  may  be  repelled  by  the  ^f^^^ 
fame   teftimony,  for  they  only  prevail  when      'w*/. 
there  is  no  evidence  to  rebut  them  according  ^ 

to  the  maxim  thsit  Jiabit  prefumptio  donee  pro- 
betur  in  contrarium^  and  therefore  where  A. 
devifed  400/.  to  his  wife,  and  made  her  exe-- 
cutrix  without  difpofing  of  the  furplus.  Lord 
Chancellor  Hardwieke  admitted  parol  evi-- 
dence  to  ihew  that  the  intention  of  the  tefla- 
tor  was,  that  his  wife  ihould  have  it,  for 
there  was  no  ambiguity  in  the  will,  nor  was 
it  to  alter  the  apparent  intention  of  the  tefla- 
tor ;  for  by  law  ihe  was  entitled  to  the  fur- 
plus  as  executrix,  therefore  the  evidence  was 
admitted  only  to  rebut  the  rule  of  equity, 
which,  in  fuch  cafes,  divides  the  refldue 
amongft  the  next  of  kin  contrary  to  the  ge- 
neral rule  of  law.  But  in  Brown  v.  Sclwin^  ukc,  Bui. 
the  teftator  having  exprefsly  devifed  the  re-  2?'*^7« 
fidue  to  his  executors,  one  of  whom  owed  Temp. 
him .  money  on  a  bond,  parol  evidence  that  J^qI  ^^^' 
the  teftator  meant  to  extinguiih  the  bond 
debt  ivas  rejeded,  becaufe  that  would  have 
been  to  have  altered  the  apparent  intent,  and 
not  (imply  to  have  rebutted  an  equity. 

In  like  manner,  when  a  man  levies  of  fine, 
and  no  deed  is  made  to  declare  the  ufe,  the 
law  prefumes  that  he  did  it  only  to  fecure  his 
efiate,  and  it  enures  to  his  own  ufe ;  but  parol  ^^^  ^* 
evidence  has  been  admitted  to  rebut  this  pre-   Angicfca, 
fumptioU;  and  veft  the  eftate  in  the  conufee,    16.  Roe  v! 

I  though  ^PJ^Y 
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though  ufes  to  third  perfotis  can  only  be  de- 
clared by  deed.  So  if  a  man  makes  his  will, 
and  afterwards  marries  and  has  a  child^  the 
law  prefuming  that  no  one  would,  in  fuch 
circumftatices,  wilh  his  will  made  before  mar* 
riage  to  ftand,  confiders  it  as  .revoked ;  or 
more  correftly  fpeaking  (as  Lord  Kenj/on  faid, 
in  Lancajhire  v.  Lamcajhtre)  it  prefumee  a  ta- 
cit intention,  when  a  man  firit  makes  his  will, 
that  it  fliall  not  ftand  in  fuch  cafes ;  this  prc- 
fumption  may  be  rebutted  by  parol  evidenoe,* 
though  it  could  not  be  enforced  by  it.*  But 
where  a  man,  after  having  made  a  will,  exe- 
cutes deeds,  by  which  he  takes  a  new  t&a^ 
parol  evidence  cannot  te  received  to  flicw 
that  the  teftator  meant  his  will  to  continue^ 
becaufe  the  will  is  not  revoked  on  the  grouvid 
of  intention,  but  by  the  (latute  of  wills  could 
ne\-er  operate  on  any  eftate  acquiped  after  it 

was  made  YO* 

Byt 


■(e)  ^omas  dem*  Evans  v.  Tbeweas^  6  T.  Rep.  671.'  The 
teftator,  after  fcveral  devifes,  proceeded  thus:  Item,  I  give  to 
my  four  daughters,  Margaret,  Anne,  Maty,  and  Efixabetb  one 
fhilling  each ;  item,  I  give  to  my  three  grand-chilren  of  LUntf^ 
ivqyt  Anne^  Et$«4ibetb^  and  Eimer  .40  /.  each  ^  itom,  I  give  to  xny 
grand-daughter,  Etinor  Evans,  of  Mertbyr  pari{h,  40/.;  item,  I 
devife  to  my  orand-dav^kter,  Mary  Thomas,  of  Llbch- 
LLovD  IN  Mertuyr  i*ARy»H,  ^e  reverfion  of  the  hoalein 
Water ^Jlreet,  &c*  At  tlie  time  of  his  death,  the  devi(br  had  a 
grand -daughter  named  Elinor  Evans,  who  lived  in  Llechlloyd 
in  Merihjr  ParHli,  atid  a  great-grand -daughter,  Mary  Thomas,  an 
infant  of  about  the  age  of  two  yeara.  the  grand -daughber  of  faW 
eldeft  daughter,  Margaret,  by  her  fecond  hufband,  John  Tbemas, 
being  the  only  perfon  of  that  name  in  the  family  j  bur  it  ap- 
•    I  peared 
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feut  the  amhiguitas  patensy  viz.  that  which  Ch.ii.f.5, 
arifes  on  the  face  of  the  deed  or  will  itfelf,     -^'"t^s^ 

J         t$et. 
IS    ..--,...^ 

peared  that  (he  lited  at  Gruncefile^  in  the  pariih  of  Uangam^ 
Ibnie  miles  from  Merihyr  pariih,  in  which  latter  parifh,  ihe  had 
nerer  been  in  her  life.    At  the  trial,  the  plaintifTs  counfel  pro- 
pofed  giving  parol  evidence  to  (hew  a  miftake  in  the  name  of  the 
derifee,  that,  when  the  will  was  read  over  to  the  devifbr  by  a 
Mr.  PtUSps^  who  drew  it,  and  who  is  iince  dead,  the  devifor  faid 
that  there  was  a  miAake  in  the  name  of  the  woman  to  whom 
the  houfe  was  given ;  that  PbiSipj  then  iaid  he  would  redtify  it, 
but  the  devifor  anfwered  there  was  no  occaiion>  as  tlw  place  o£ 
abode  and  the  pariih  would  be  fuificient.    To  tiiis  evidence  the 
defendant's  coimfel  objected,  contending  that  there  was  not  that 
OJiA^uiias  tatens  which  authorized  the  receiving  of  parol  evi- 
dence.  But  Lufwrmci,  J.  received  it  fiibje^  to  the  opinion  of  the 
Court,  as  to  its  admiflibility,  in  cafe  the  jury  ihould  be  of  opinion 
that  the  name  Maty  Tltomas  had  by  miftake  been  inibrted  in- 
ftead  of  Elmor  E'uans ;  but  the  jury  being  of  opinion  that  there 
was  no  fuck  miftake,  they  were  direfted  to'  find  for  tlie  defen«- 
dant  on  the  firft  count,  which  they  accordingly  did,  and  confe- 
quently  any  further  coniideration  of  this  point  became  unnecef- 
&ry.     The  defendant's  couiifel  then  offered  evidence  of  the  de- 
darations,  made  by  die  devifor  at  other  times  previous  to  the 
making  his  will,  expreflive  of  his  regard  for  his  great-graRd-^ 
daughter,  and  of  his  intention  of  giving  her  the  premifes  in 
queftion.    This  evidence  was  rejefted  by  the  learned  judge,  who 
thought  that  nothing  dehors  the  wiil  could  be  received  to  jhew 
the  intention  of  the  devifbr,  which  could  only  be  colledbed  from 
the  words  of  the  will  itfclf,  after  the  removal  of  any  latent  am- 
biguity there  might  be  in  the  defcription  of  perfons,  or  other 
terms  made  ufe  of  in  the  will ;  and  the  jury,  under  his  direc- 
tion, found  for  the  plaintiff  in  the  feveral  counts  on  the  demifes 
of  the  heirs  at  law,  on  the  ground  that  the  devife  was  void  for 
uncertainty,  giving  the  defendant  leave  to  move  to  enter  a  non- 
fuit.     A  motion  was  made  accordingly,  but  the  rule  difcharged 
on  the  ground  that  the  parol  evidence  which  was  properly  ad- 
mitted, raifed  the  uncertainty,  and  tliat  that  uncertainty  could 
not  be  removed  by  declarations  made  by  the  teflator  long  before 
the  making  the  will.    But  Lord  Kenyon  there  faid,  that  had  thefe 
declarations  been  made  at  the  time  of  making  the  will,  he  fhould 
have  thought  they  ought  to  have  been  received  in  evidence. 

12  In 
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18  (it  IS  faid)  never  helped  by  averment  or 
parol  evidence ;  for,-  fays  Lord  Bacon^  that 
were  in  efFe6l  to  make  that  pafs  without  deed, 
which  the  law  appoints  fliall  not  pafs  but  by 
deed.  It  is  neceffary  for  us  to  attend  care- 
fully to  this  reafon,  to  enable  us  to  difiinguifli 
between  cafes  which  will  otherwife  feem  to 
clafli  with  each  other:  for  though  it  be  generally 
true  that  in  cafes  where  nothing  would  pafs  by 
parol,  no  evidence  of  an  exprejfed  intention  can 
be  received  to  explain  an  ambiguity  on  the 
face  of  the  inflrument,  and  thereby  to  make 
that  valid  which  of  itfelf  would  not  avail; 
yet  I  conceive  that  in  other  cafes,  both  fpecies 
of  ambiguity  are  open  to  explanation  by  parol 
evidence,  and  even  in  the  cafe  of  a  will  where 
a  teftator  makes  ufe  of  terms  of  equivocal  im- 
port, though  his  declarations  are  not  admiifi* 
ble>  yet  the  circumfiances  of  his  family  and  for- 
tune may  be  proved  and  taken  into  confidera- 
tion  in  order  the  better  to  enable  a  court  of 
Juftice  to  put  a  conftrudion  upon  his  words. 

In  Urd  ff^alfole  againft  the  EarlrfCbobmMdtlej^  7  T.Rep.  138, 
the  teftator  had  made  a  will  in  1752,  and  another  in  1 756,  with- 
out difpofing  of  his  peribnalitj :  By  a  codicil,  (reciting  that  by 
his  laft  fwUldatidm  1 75 2,  he  had  made  nodifpolition  of  his  per- 
fonality,)  he  difpofed  thereof,  and  appointed  executors  i  it  was 
ruled  that  there  was  no  fuch  latent  ambiguity  as  to  let  in  parol 
evidence  to  (hew  that  the  teftator  intended  by  the  codicil  to  con« 
firm  the  will  of  1756^  and  not  to  republifli  that  in  1 752$  and 
that  will  was  therefore  determined  to  be  a  fubfiiting  will  at  the 
time  of  his  death. 

A  great  variety  of  cafes  on  this  fubjeA  are  collected  together 
in  Mr*  PowilPf  Law  of  Devifes,  p.  477,  &c. 

In 
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la  the  cafe  of  a  will  where  the  devifee'a  Ch.ii.r.5. 
name  was  totally  omitted,  parol  evidence  to    ^^f"" 

fliew  who  was  meant,  was  rejefted ;'  but  where  • 

a  clerk  was  prefented  to  a  church,  and  infti*  J^^*^^ 
tuted,  and  a  blank  lefl  in  the  Biiliop's  regifter  Attorney^ 
for  the  name  of  the  patron,  this  omiffion  was  buTn!  P. 
permitted  to  be  fupplied  by  parol  teftimony,  *  *9|- 
for  the  prefentation  might   have  been   by  240.  s!  c« 
paroL  and  therefore  it  was  not  in  effeft  to  •B>^<>p<rf 
make  that  pais  by  parol,  which  the  law  re-  lA.  BeU 
quires  to    be  done    by   writing,    as  would   was.  21  c, 
have  been  the  cafe  if  the  like  evidence  had 
been  admitted  to.  fupply  the  blank  left  in  the 
wiU, 

But  Courts  of  Juflice  are  in  all  cafes  ex- 
tremely cautious  in  admitting  parol  evidence 
to  fupply  or  explain  a  written  inflrument   *  ^'*^'^- 
It  never  ought  to  be  fuffered  to  explain  away 
or  contradid  an  explicit  agreement,  for  that 
is  in  effedl  to  vary  it ;  and,  therefore,  where  Prefton  ▼• 
there  was  an  agreement  for  a  leafe  of  twenty*  j^^T*^ 
one  years,  at  26/.  per  annum,  it  was  held  to 
be  incompetent  to  the  leifor  to  prove  that  the 
leflee  was  alfo  to  pay  a  fum  of  sA  \^s.  6d.  a 
year  to  the  ground  landlord ;  but  collateral 
matters  about  which  the  agreement  is  filenti 
as  that  the  landlord  was  to  repair,  or  the  like^ 
may  be  fupplied  by  parol  evidence.    So  where  Rex  ▼.  in- 
an  agreement  was  made  between  two  perfons,  of  iSn^ 
in  the  following  words  :  "  I  J.  M.  do  hereby  ^"»  *  ^* 
agree  with  J,  C,  to  ferve  me  three  years  to 
learn  the  buiinefs  of  a  carpenter ;  the  firft 

I  3  year 
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ch.ir.f.5.  year  to  have  1^.  2r/.  per  day,  the  fecoud  year 

■  day,  as  witncfs  my  hand ;"  which  agieement 

was  figned  by  both  paitics ;  i  t  was  held  to  be 
competent  to  a  parifh  when  J,  C.'s  fettlement 
came  in  Cfueftion,  to  prove  by  parol  that  at 
the  time  of  figningthe  agreement,  J.  C,  agreed 
to  give  J.  M.  three  guineas,  and  that  he  was 
not  to  be,  and  in  faft  never  was  employed  in 
Ibid.  38+,  any  other  work  than  that  of  a  carpenter;  for 
perUw-     ^j^jg  evidence  did  not  contradift  the  aeree-' 

rencc,  ]•  ,0 

ment,  but  was  given  to  afcertain  a  faft  col- 
lateral to  it,  in  order  to  explain  the  inten- 
tion of  the  parties,  the  inftrument  being  in 
fome  nieafure  equivocal  whether  he  was  to  be 
an  apprentice  or  a  fervant. 

Cafes  of  fraud  do  not  fall  within  the  prin- 
ciple, and  therefore  parol  evidence  may  be 
produced  to  fhew  that   an  inflrument  was 
ftated  to  the  maker  of  it  to  be  a  different 
thing  from  what  it  really  was ;  as  where  a 
deed  is  falfely  read  to  a  grantor,  or  a  teftator 
Doedera.    having    made   one    wilU    afterwards    makes 
Allen,  8T.  another,  the  provifions  of  which  are  widely 
Kep.  147.    different,  parol  evidence  that  the  teftator  at 
the  time  of  the  execution  of  the  fecond  will, 
inquired   whether    it  was    the  fame   as  the 
former,    and   was   anfwered   in  the   affirma- 
tive, was  held  to  be  admiflible,  for  this  did 
not  go  to  contradift;  that  which  was  allowed 
to  be  a  valid  inftrument,  but  to  fet  it  afide 

altogether. 
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aXko^ther,  as  being  obtained  by  fraud  and   ch.n.r.5^ 
impofition.  ^^- 

Sa  wbere  the  coniid^ration  of  a  deed  is  frau-    

dttlently  expreffed  to  be  more  or  lefs,  or  dif-    ^'^"'*^^^* 
fereot  from  what  it  is  ;*  in  cafes  of  ufury,*  and   Bro.  Pari. 
the  like,  it  is  competent  to  either  party  to  prove    rcx  v!' 
the  truth  of  the  cafe,  notwithftanding  the  deed.    ^^^^ 

Another  diftin6lion  may  alfo  be  made  as  Rep.  474. 
to  the  ambiguitas  patens^  and  that  is  in  ^^p^^^"!' 
the  cafe  of  ancient  inftruments;  for  if  doubts 
arife  as  to  the  conilru6lion  and  meaning  of 
them^  the  uniform  ufage  which  has  prevail- 
ed under  them  is  received  as  evidence  of 
the  original  intention  of  the  parties.  Lord 
Coke  in  one  place  fays,  that  contemporaneor  ^in^-"- 
cjppojitio  eji  Jortiffima  in  lege^  but  it  is  plain 
that  this  was  faid  only  in  reference  to  the 
opinions  and  writings  of  contemporaneous  law^ 
yers  on  an  ancient  (latute,  and  not  as  to  the 
ufage  of  the  parties;  but  in  another  place 
fpeaking  of  claims  under  old  charters  before 
J  uftices  in  eyre  he  fays,  "  if  the  words  were  ge-  j^^^^  ^^^ 
neral  and  a  continual  pofleiTion  pleaded  of  the 
iranchifes  claimed,  or  if  the  claim  were  by 
oldand  objcure  wordsj  and  the  party  in  plead- 
ing them,  expounding  them  to  the  court,  and 
avering  continual  pojejion  according  to  that 
expojition ;  the  entry  was  inquiratur  fuper 
poffeffionem  €t  u/um,  which,  he  adds,  I  have 
obfrrved  in  divers  records  of  thofe  eyres  ac-» 
cording  to  the  old  rule  optimus  interpres  re-* 
rum  ufuSy'^  and  it  is  faid  by  the  court  in 

1  4  Vaughan^ 


. ) 

IdO  EXPLAKATIOK   OF 

ch.n.f.5.  Faugkan,  169,  that  "  where  the  penning  of 
'^'^ivr*'  ^  ftatute  is  dubious,  long  ufage  is  a  juft  me- 
■  dium  to  expound^  it  by ;  for  jus  et  norma  lo^ 

quendi  is  governed  by  ufage,  and  the  mean-*^ 
ing  of  things  fpoken  or  written,  nmft  be,  as  it 
hath  conftantly  been  received  to  be  by  com* 
nion  acceptation/* 

The  firft  inftance  however,  which  I  find  of 
this  doftrine  having  been  aded  upon,  is  in  the 
3A.tk.576.  cafe  of  the  Attorney  General  v.  Parker y  where 
the  right  of  eleftion  being  given  by  a  deed, 
founding  a  charity  to  Parijhioners  and  /n* 
habitants,    Lord  Hardwicke    admitted  evi- 
dence of  the  ufage  for  all  houfekeepers  to 
vote,  as  explanatory  of  the  words  Parijhioners 
and  Inhabitants.    The  fame  kind  of  evidence 
■Biankicy  has  been  received  in  many  fubfcquent  cafes* 
ihiniey,  3    depending  on  the  conftru£iion  of  charters, 

ayg^^^'  ^^^  ^"  ^^^  ^^^  which  occurrcd,*  the  ufage  was 

Gape  V.  much  relied  on  by  the  court  in  forming  their 

ibid.  z%L  decifion.   In  that  cafe  Lord  Kenyon  faid,  that 

BcHrTngcr  ^^'^  private  deeds  and  the  kings  charters, 

A  T.  Rep.  might  be  expounded  by  the  ufage  which  had 

Rex  v.  taken  place  under  them ;  and  accordingly  we 

C0WP.24S.  ^^^  *^^*  ^^  ^  queftion  whether  a  covenant 
•WthnaU  for  renewal  in  a  leafe,  ihould  be  deemed  to  be 
ham,  6  T.   a  Covenant  fpr  perpetual  renewal  or  only  for 
^'^o^tr.  ^^^  other  leafe,'  evidence  of  feveral  former 
Booth,        renewals  was  received  as  the    conftruSion 
^  '^  which  the  parties  themfelves  had  put  on  the 
preceding  leafes,  aqd  of  their  intention  at  the 
time  of  granting  that  in  queftion.    The  doc- 
trine 
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trine  of  this  latter  cafe,  however,  has  been  ch-iLCj. 
iince  quefiioned ;  and  on  a  fimilar  cafe  com-    ^^"^««»- 
ing  before  Lord  Alvankjfy  when  Mailer  of         ' 
the  Rolls,  bis  Lordihip  faid  he  (Irongly  pro-  videjVen 
tefted  againft  conftruing  legal  inftruments  by  ^^'  ^' 
the  equivocal  a6i  of  the  parties  and  their  un- 
derftanding ;  and  the  prefent  Mafler  of  the 
Rolls  in  a  (lill  later  cafe  of  the  fame  defcrip-  vide6VeC 
tioii,  concurred  wi^h  him  in  th»t  opinion,         J^n.  237* 


! 

I  ■  i 

I 
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CHAP,  m. 


OF    PAROL     EVIDENCE. 


9 


HAVING  had  occafion  in  the  precedin 
chapters,  to  mention  in  what  cafes 
parol  evidence  was  admiffible ;  the  principal 
objefl;  of  our  prefent  inquiry  will  be,  what 
perfons  are  not  permitted  to  give  evidence,  or 
privileged  from  examination,  when  unwil- 
ling to  be  called:  to  which  I  fliall  add,  a 
few  obfervations  on  the  examination  of  wit^ 
peffes. 


SECTION  I, 


Of  Perfons  incompetent  to  give  Evidence^  hy 
reafon  of  the  Imbecility  of  their  Under-- 
Jiandings. 

Ch  ii.f  I.       ^^^  perfons  who  are  examined  as  witnefles, 
ideots,8cc.    muft  be  fully  poffefled  of  their  underftanding, 

that  is,    fuch  an   underftanding    as   enables 

them  to  retain  in  memory  the  events  of 
BulM.P.  which  they  have  been  witnefles,  and  gives 
*95-  •       them  a  knowledge    of   right    and    wrong. 

Ideots, 


Jdeots,  and  lunatics  while  under  the  itifhi-*  Ch.ni-f.i,i 
ciKje  of  their  malady,  not  poflefling  this  iharc    ^^^^^^*^* 
(Df  undlerfianding,  are  excluded ;  as  are  alfo   co.  lit. 
children  of  fo  early  an  age,  as  to  be  incapable  ^'  *• 
of  any  fenfe  of  truth.     As  a  general  rule,   Gi]b.Lawt 
fourteen  is  faid  to   be  the  age  at  which  a  ^^'  '^'^^ 
child  may  be  a  witnefs,  for  then  all  are  fup-f 
pofed  to  have  attained  a  competent  knowr 
ledge  of  right  and  wrong ;  but  ihort  of  that 
age,   the  receipt  or  rejeftion  of  his  teftimony 
muft,   in  every  cafe,  depend  upon  the  fenfe 
of  religion,    and  apparent  underftanding  of 
the  child,    when   examined  previous  to  the 
path  being  adminiftered  to  him  (a),     A  per- 

fon, 

(a)  In  the  cafe  of  the  Kii^  againft  Travers,  2  Sira,  yoQ,  the 
prifoner  was  Indicted  for  a  rape  on  a  child  of  fix  years  old,  and 
LerdC.  B,  Gilbert  refufed  to  admit  the  child  as  a  witnefs,  where- 
fore the  prifoner  was  acquitted.  He  was  then  indi6led  for  an 
afTault,  with  intent  to  ravifh,  and  the  indidlment  coming  on  to 
be  tried  before  Rapnond  C,  J.  at  the  next  affizes  but  one,  the  . 
iane  obje&ion  was  taiken  by  Ccmpts  and  D^tmeU  ferg;eants,  that 
the  girl  being  then  but  feven  years  of  age,  could  not  be  a  wit- 
ncfs.  The  counfel  for  the  profecution,  endeavoured  to  diftin- 
guifti  the  cafe  of  a  mifdemeanor  from  that  of  a  capital  offence  s 
But  R^pM$mi  C  y.  held,  that  there  was  no  difference  between 
offences  capital,  and  lefler  offences,  in  this  refpe6^,  and  that  a 
perfon  who  could  not  be  a  witnefs  in  one  cafe,  could  not  in  the 
other.  He  laid,  that  the  reafbn  why  the  law  prohibited  the  evi- 
dence of  a  child  fo  young  was,  becaufe  the  child  could  not  be 
preiumed  to  diftinguifh  between  right  and  wrong :  no  perfon 
had  ever  been  admitted  under  the  age  of  nine  years,  and  very 
fHdom  under  ten.  He  then  mentioned  two  cafes  at  the  OU 
Bailiff  and  rejedling  the  evidence  of  the  child,  the  defendant  was 
acquitted* 

But  in  Bra»itr*f  cafe,  12th  April,  1779  (Bui.  N.  P,  295,  Lioeb 
frOm  Caf,  237)  the  queflion  yna  again  confidered  by  all  the  judges, 

and 
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fon,  deaf  and  dumb,  if  of  fenfe  to  have  in* 
telligence  conveyed  to  him,  may  be  a  wit- 
nefs,  and  give  his  evidence  by  figns,  through 
the. medium  of  an  interpreter. 

auid  tbty  held»  that  a  child  of  any  age  might  be  examined  on  an 
ind]6bment  for  an  afliiult  on  her  with  intent  to  raviihy  if  flie  ap- 
peared to  be  acquainted  with  the  nature  and  obligation  of  a% 
oath. 
$ee  t}ie  fevered  cafes  collected  in  i  £aft*t  Cfo.  Law.  4^1 « 


SECTION  11. 


and 


Of  Perfons  incompetent j  by  reafon  of  th€  In^ 
famy  of  their  CharaQers. 

In  the  next  place,  the  moral  charafter  of  a 
witnefs  is  to  be  confidered.  When  lligma-* 
tjzed  by  a  conviftion  of  certain  crimes,  his 
evidence  is  wholly  inadmiffible,  and  he  be- 
comes, what  the  law  calls  an  incompetent 
witnefs  fAJ;  but  other  crimes  though  much 

detra^ng 

(h)  No  two  words  have  been  more  frequeptl^  coafotmded  to- 
gether, and  confequently  left  underwood,  than  thofe  of  cmtpeUni 
and  cTiMU,  A  witnefs  is  properly  £ud  to  be  eompettm,  when* 
ever  he  can  be  at  all  examined  before  a  court  of  juftice,  and  this 
€ompitincy  is  a  queftion  of  hw  to  be  determined  by  the  jft^g/fp 
previous  to  his  giving  evidence  in  the  caufe.  If  the  laipi  per« 
mits  him  to  be  examined,  his  credihi&tj^  forms  the  moft  impor* 
tant  part  of  the  duty  of  a  jusy^  which  they  muft  dciRde  on, 

according 
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detra^itig  from  the  charafter  and  credibility   Ch.iii.nz. 
of  a  man,  do  not  render  him  fo  totally  infamous   ^^!^^^ 
as  to  prevent  him  from  being  heard  in  a  Court    ■ 
ofJuftice:  neverthelefs,  the  parol  teftimony 
of  witnefles  upon  oath,  as  to  his  general  cha- 
rafter,  is  received  as  evidence,  to  be  left  to  a 
jury,  whether  fuch  a  man  is  a  perfon  on  whofe 
teftimony  reliance  can  be  placed.     The  "tiva  if'*"^*"* 
voce  evidence  to  deftroy  the  credit  of  a  wit-   ^x  ?. 
nefs,  muft  be  that  of  perfons  who.  have  known   p^^^^ 
his  general  charaBer,   and  who  take  upon   "•      ^ 
themfelves 'to   fwear  from  fuch  knowledge,   296! 
that  they  would  not  believe  him  upon  his 
oath.    This  general  evidence  is  all  they  are 
allowed  to  give  againji  him,  for  no  man  can 
be  fuppofed  prepared  to  give  a  hiftory  of  all 
the  tranfaftions  of  his  life,  in  anfwer  to  a 
charge  fuddenly  made  upon  him  in  a  Court 
of  Jutticc;  but  the  party,  whofe  intereft  it  is 
to  fupport  his  charader,  may  call  upon  the 
witneifes  againft  him,  to  declare  the  grounds 
on  which  their  opinion  of  him  is  founded. 
Though  on]y  general  evidence  can  be  given     ' 
as  to  his  general  charaQer^  yet  declarations 
made  by  him  on  the  fame  fubjed,  contrary 
to  what  he  fwears  at  the  trial,  may  be  given 

acoofding  to  the  oppofiag  or  coirobonting  circumftances  of  the 
caie.  The  expreflton  of  <'  4:redible  witnefii^*  is  often  ttfed  in 
a&M  of  parliamenty  but  this  mems  nothing  more  than  that  the 
magiftiate  (hall  judge  as  the  jury  would  do  of  his  cnSlnU^t 
but  leayes  the  queftion  of  his  <9mf€t€nty  as  before,    i  Burr% 
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in  evideaccf  to  impeach  his  credit ;  and  even 
after  the  death  of  a  fubfcribing  witnefs  a 
confeiTion  made  by  him  on  his  death  bed^ 
that  the  will  he  attefted  was  a  forgery,  may 
be  given  in  evidence  to  rebut  the  prefump- 
tion  arifing  from  proof  of  his  hand  writing. 

It  fliould  here  be  underftood,  that  it  is  the 
party  againji  whom  a  witnefs  is  caUed  only, 
that  is  permitted  to  attack  his  chara^r  by 
general  evidence;  for  if  the  fame  privilege 
were  allowed  to  the  party  calling  him,  the 
confequence  would  be,  that  fuch  party  might 
deftroy  the  aedit  of  a  witnefs  if  he  fpoke 
againft  his  wiilies,  and  make  him  a  good  wit** 
nefs  if  his  evidence  was  favourable,  at  the 
fame  time  that  he  had  the  means  of  deftroy- 
ing  his  credit  in  his  hands.  But  if  a  witnef» 
proves  yiz^^  in  a  caufe  which  make  agaiuft 
the  party  who  calls  him,  that  party,  as  well 
as  the  other,  may  call  other  witnefles  to  con- 
tradict him  as  to  thofe  fads ;  for  fuch  faS» 
are  evidence  in  the  caufe,  and  the  other  wit- 
neifes  are '  not  called  diredly  to  difcreditthe 
firil,  but  the  impeachment  of  his  credit  is  in** 
cidental,  and  confequential  only. 

But  to  return  to  thofe  oiFences,  a  convic- 
tion of  which  totally  excludes  the  teftimony 
of  a  witnels^  and  renders  him  incompetent. 

Treafon,  felony  (c)^  and  every  fpecies  of 

'  (c)  By  Stat-  31  Ceo,  3,  c.  35,  it  is  enabled,  that  no  perfon 
iball  be  an  incompetent  witnefs  by  reafon  of  a  convidion  q( 
petty  larceny. 

what 


ynhat  is  called  in  our  books  tlie  crimen  fatji^  ch.liLr.&* 
fuch  as  perjury,  confpiracy,  barratry,  attaint   ^^T?^' 
of  falfe   verdift,    &c.  prevent  a  man,  when    ... , 
convifted  of  them,  from- being  examined  in   Maddn- 
a  Court  of  Juftke.     According  to  the  an-   2W^iis.i«. 
tient  notion,  every  offence  which  fubjefted  a  Digti^ 
man  to  the  pilloiy,  arid  for  which  he  was   roo>gn<?» 
fentcnced  to  ftand  thei»e,    whether  followed   Co.  Lit.  d* 
with  that  puni(hment  or  not,  was  confidered    ' 
as  rendering  him  infsimous ;  but  the  modern 
praftice  has  with  more  propriety  ieen  to  con* 
fider  the  ^ewctf,  and  not  tYit- punijhmenty  as 
that  to  which  infamy  is  attached;  and  it  is   videSallb 
now  held,  that  unlefe  a  man  is  fentenced  to  ^*  ^^ 
the  pillory  for  a  crime  partaking  of  fraud,  the 
mere  circumftance  of  an  infamous  puniih-* 
ment  being  infli^d,  does  not  deftroy  his 
competency;    and,    therefore,    a  man   being  Chaterr* 
convifted  of  a  treafonable  libel,  or  (lander*   ^^y.^ 
ous  words  on  the  Government,  and  for  that 
fentenced  to  the  pillory,  is  not  thereby  ren- 
clcred  tneompetent;  and  on  the  other  band,    Rcxv^ 
if  he  be  convifted  of  barratry,  or  other  in*  ^^^^ 
famous  offence,  though  he  is  only  fentenced  etiamPea- 
to  be  fined,  fuch  conviftion  renders  him  in*   Mackin- 
competent.  J?-;J*^ 

When  a  man  is  convifted  of  aa;^  of  the  wiu.  i8« 
efffences  before-mentioned,  and  judgment  en- 
tered up,   lie  is  for  ever  afterwards  incom- 
petent to  give  evidence,  unlefs  the  lligma  is 
removed.  >vhich  in  cafe  of  a  conviftion  of  ^ 
peijoiy,  on  the  fiatute  of  i  Eliz.  c.  9,  can  croby, 

never  ^^•''^ 


£8  WITNKflSES. 

Ch  .iihCt.  never  be  by  any  means  ihort  of  a  reverfal  of 

^5*?*^''  .  the  judfiment  for  the  flatute  has  in  this  cafe 

,  made  his  incompetency  a  part  of  the  punifh- 

Vide  I       ment;  bat  if  a  man  be  convifted  of  perjury, 

£  St.  "K  '  or  any  other  offence  at  common  law,  and  the 

King  pardons  him  in  particular,  or  grants  a 

general  pardon  to  all  fuch  cohvi6is^  this  re- 

ilores  him  to  his  credit,  and  the  judgment  no 

longer  forms  an  objection  to  his  teftimony ; 

Gully**      jjut  an  aftual  pardon  muft  be  fliewn  under  the 

cr.  Caf.      great  feal,  the  warrant  for  it  under  the  King's 

v!^ounf    ^S^  manual  not  being  fufficient.     It  has  alfo 

de  .Caftic-    ^een  held,  that  if  in  a  cafe  within  clergy,  a 

T.  Raym.   convid  be  burnt  in  the  hand  and  difcharged, 

^^*  his  ctedit  is  thereby  reftored,  and  he  becomes 

a  competent  witnefs,  becaufe  the  burning  in 

the  hand  amounts  to  a  flatute  pardon,  which 

whether  particular  or  general,  always  reftores 

PcrTrcvor  competency ;  and  in  this  cafe,  if  the  record 

Com.  Dig.  be  produced  whereby  clergy  was  granted,  it  is 

mo^nc,      fufficient,  without  proving  that  he  was  ac- 

A  2.  tually  burnt;  and  now  by  ftat,  19  G.  3.  c.  74> 

if  a  peifon  convifted  of  a  clergyable  offence 

be  fined  or  whipped  inftead  of  being  burnt,  his 

competency  is  alfo  reftored :  Stilly  though  com- 

petentj  the  convidion  in  all  thefe  cafes  would 

Qiuch  affe6i  his  credit  with  a  jury. 

Leev.  To  found  this  objedion  to  the  teftimony  of 

Cowpl'j.    ^  witnefs,  the  party  who  intends  to  make  it 

fhould  be  prepared  with  a  copy  of  the  judg- 

^1^!*  ^*   ment  regularly  entered  upon  the  verdid  of 

brookc,      conviftion,  for  until  fuch  judgment  is  euteredj 

the 


tbq  mtncik  is  Bot  deprived  of  his  legal  pri-  Qk.j^u.^ 
vileges ;  and  this  proof  feem^  formerly  to  have    ^j^f^ 

been  the  only  mode  by  which  the  objefition  -^ ^ 

pould  be  raifed,  for  it  wa$  then  confidered  as  a  ^^., 
jule,  that  no  fl&an  could  be  examined  to  prove  in^-  594« 
l^h  own  infamy :  But  according  to  a  mpdern  de- 
p^iion  on  this  IVbjett,  though  a  man  cannat  be 
aikeU  any  queilion  tending  to  convidbim  of  a 
cria^  and  thereby  be  put  in  danger  from  his 
own  examination,  yet  he  may  be  aiked  whetlier 
lie  h^s  been  already  convicted,  and  has  fuffered 
the  judgment  of  the  law ;  for  his  anfwer  to  Jhefc 
queilions  can  put  him  in  no  further  peril  f 
and  therefore  when  a  man  came  to  juflify  r.  y.  £<i- 
himfelf  as  bail,  the  cpunfel  oppoiing  him  wa»  r^^JI^'^ 
pennitted  to  afk  liim,  whether  he  had  ;iot 
ftood  in  the  pillory  for  perjury ;  and,  on  his 
admitting  the  fadp  he  was  of  courfc  rejefted. 
The  priidice  of  afking  a  witnefs,  either  on 
the  voire  dire,  or  on  croCs-examination,  any 
queftion,  except  fuch  as  might  tend'to  mak^ 
him  accuie  himfelf  of  a  crime  of  which  hf- 
had  not  been   convicted,    ;ind   thereby  ex- 
pofe   himfelf  to    profecution;  had    fo   long 
continued  without  objection,  that  no  one  at 
the  bar  thought  of  queftioning  the  Icgalitj 
of  it     But  fome  of  the  judges,  ftruck  per- 
haps with  the  injury  wliich  may,  in  fome  few 
infianceS)  have  been  done  to  the  feelings  of 
i^n  bo]^ourable  apd  virtuous  mind,  ikfid  rely* 
jp^  on  the  diSff  of  fomp  of  their  predecefibrs^ 
jsave  iately  tbou^  that  neither  convenience 

K  nor 
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Ch.iii.na.  nor  authority  juftify  this  mode  of  examina- 
^f^^«  tion ;  and  have  therefore  laid  it  down  as  a 
I  I  rule,  that  a  witnefs  ihall  not  be  rendered  iii/2x- 
mouSy  or  even  difgraced  by  his  own  examina- 
tion,  as  to  fa6ls  not  connected  with  the  cauie 
in  which  he  is  examined.  The  higheil  and 
moft  enlightened  characters  in  the  profeifion 
are,  at  prefent,  ,much  divided  on  this  point; 
^nd  as  the  quefiion  may  (lill  be  confidered  as 
undetermined,  it  would  be  unbecoming,  in 
a  work  of  this  nature,  to  do  more  than  fhort- 
Jy  to  ftate  the  arguments  which  have  been^ 
or  may  be  ufed  on  the  one  fide  and  the  other, 
and  alfo  fuch  authorities  as  I  have  been  able  to 
find  on  the  fubjeft. 

Thofe  who  contend  for  fuch  a  mode  of  ex- 
amination, aflert  that  if  it  is  not  to  prevail 
to  the  fuUeft  extent,   the  whole  benefit  of 
*vrca  voce  evidence,  and  trial  by  jury,  will  be 
loft  and  at  an  end :  That  the  office  of  a  jury 
•  IS  not  to  find  fa^  merely  becaufe  they  are 
fworn  to*  by  witneffes,  but  to  weigh  and  efti- 
/        mate  the  credit  which  is  due  to  perfons  ftand- 
ing  in  that  fituation  :  That,  to  enable  them 
'to  do  this,  it  is  neceflary  for  themUo  know 
fomething  about  the  life  and  charaSer  of  the 
perfon  teftifying ;  and  that  fuch  was  the  an- 
cient  policy  of  the  law,    appears  from  the 
circumftance  of  the  jury  being  always  fum- 
moned  de  vicineto,  from  the  neighbourhood 
of  the  place  where  the  caufe  of  a6iion  arofe : 
3  Biac.     ,  "  Living   in  the  neighbourhood,  they  were 
^^™'  «9.  ^  «  properly 
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"  properly  the  very  coiin.try  or  pais  to  which  ct-inx^ 
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"  both  parties  had  appealed}  and  were  fiip-  ^^^'f 
pofed  to  know  beforehand  the  charafter  . 
of  the  parties  and  their.  witndOfes^  and  there- 
fore the  better  knew  M^hat  credit  to  give 
ta  the  faSts  alleged  in  evidence/'f^J 
Whereas'nowv  the  jury  being  fummoned  from 
the  county  at  large,  tlie .  witnefles  ire,  in 
general,  entirely  unknown  to  them,  and  the 
party  againft  whom  they  appear,  having  no 
notice  of  the  witnefles  who  are  to  be  called 
againft  hini;.  has  no  other  naode  of  enabling 
the  jury  to  determine  what  credit  is  due  to 
them,  than  by  an  inquiry  of  themfelves,  who 
they '  are,  and  how  they  have  pa0ed  their 
liv^.  That  no  injury'  either  to  the  witneis 
or  the  caufe  of  jufticd  can  refult  from  this 
inquiry,  for  no  honeft  man  will  refufe  to  give 
an  account  of  himfelf ;  and  if  infinuations, 
which  are  unfounded,  are  thrown  out,  he  has 
the  opportunity  of  denying,  the  truth  of  them  ; 
which  denial^  if  made  in  the  unequivocal  and 
decided  manoer  which  confcious  innocence 
will  always  di^te,  will^  inftead  of  prejudicing 
the  chara^t  of  the  witneft,  thiijw  all  the 
odium,  intended  to  be  cad  on  him  by  tlie 
charge,  on  the  perfon  who  had  the  wicked- 
:  neis  to  fuggefi  it.     Wherea3,  if  it  be  true,  that 

•the  witnefs  i»  of  a  call  and.  charader  .  which 

.  I  t  I 

•       •         •  I  •   <  '  , 

fd)  See  alfb  farUfxude  iMut,  t.  26,  :nrbere  .tlie  fame  i^aTon  U 
j^iF«a  for  the  j  ucy  cottipg- 41^  iuielmi%  \  .aa4  C^'  X^t ^  15  8>  ^* . 
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<:b.m.{.t.  does  not  entitle  him  to  full  credit,  he  ought 
Difiridk'  -not  to  pafs  as  a  man  of  unblemished  reputa* 
,   tion. 

On  the  other  hand  it  is  faid,  that  a  perfoa 
who  comes  into  a  Court  of  Juftrce,  to"  teftify 
in  a  particular  caufe,  is  not  fuppofed  to  be 
(prepared'  to  anfwer  for  ^11  the  tranfaAioils  of 
his  life ;  that  one  (light  deviation  from  the 
:paA:h  of  virtue  ought  not  fo  to  bkft  the  oha- 
^ra6ter  of  a  man,  as  to  ^be  for  e\'er  the  fubjeft 
iof  reproach  to  him ;  and  lliat  when  he  comes 
;intb  court,  not  as  a  volunteer,  but  under  the 
compulfory  procefs  of  the  law,  he  ought  HOt 
to  be  placed  in  'fuch  a  fituatidn  as  to  be' 
obliged  dither  to  confefs,  aiad  revive  the  me* 
mory  of  a  difgtace  which  had  long  fince  been 
forgotten,  and  which  his  fubfequent  good 
condu<5l  had  wiped  away ;  orelfe'to  be  tempted 
to  commit  perjury  for  the  protedfcion  of  that 
rchara<;ier  which  his  amended  c^urfe  o^f  life 
had  procured  him.  That  if  he  is  wholly  in- 
competent, by  reafon  of  the  comtniffion  «f 
a  crime  of  which  he  has  been  legally  con- 
vided,  the  record  of  his  conviflion,  which 
contains  the  particulars  df  his  Infamy,  is  the 
only  evidence  to  repdi  his  tefUmony.  That 
jf  he  rs  not  worthy  <>f  credit,  oh  account  of 
his  general  bad  clKSiraAer,  the  law  has,  in  that 
xafcalfo,  pointed  out  the -meaBS  of  counter* 
a6ling  the  effeft  of  his  evidence  by  the  tefti- 
Tiiony  of  others  hs  to  that  charafler.  That 
even  ia^hts  cafe  particular  circumftasices  ase 

not 
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not  to  be  inquired  i^to,  much  lefs  ought  he  civiiixs. 
himfe^  to  be  queftioned  as  to  thofe  fafta  which   ^/^'^ 

others  cannot  be  permitted  to  prove*    That.  ^ . 

though  in  feme  inftances  the  party  may  be 
furprifed  by  finding  a  witnefs  in  the  box,  of 
whom  he  has  no  previous  knowledge;  yet 
this  £0  rarely  happens  that  it  is  infinitely  lefs 
mifchievous  to  fubmit  to  tlie  inconvenience 
whieh  a  perfon  fo  cireumftanced  migh^  ex-* 
perience;  than  to  eilabliili,  in  every  cafe^-a 
oourfe  of  practice  fo  highly  injurious  to  the . 
feeling^  of  every  man  appearing  as  a  witnefs. 
But  that  even  here,  the  party  is  not  without 
remedy:  if  he  makes  it  appes^r  to  the  fa-* 
tisfa^on  of  the  court,  that  he  was  furprifed 
by  the  appearance  of  a  ftranger;  that  fuch 
flranger  is  a  man  of  infamous  chara6ter,  or 
that  the  evidence  which  he  ha3s  given  is  \m- 
true,  and  can  be  contradi£led  by  other  wit- 
nefles;  the  court,  exercifing  a  found  and 
equitable  difcretion,  may  fend  tlie  caufe  back 
to  be  reconfidered  by  another  jury. 

Unfortunately,  no  dire61;  authorities  are  to 
be  found  either  one  way  or  other.  Loofe 
di6ta,  or  equivocal  expreffions  are  all  that 
occur  to  dired;  our  judgment,  and  though 
there  are  fome  cafes  which  feem  to  bear  a 
ftrong  analogy,  yet  it  mull  be  recoUe£ied  that 
the  argument  thence  arifing  is  countera&ed 
by  what  is  admitted  to  have  been  the  eila* 
bliihed  and  invariable  pradice  for  a  confider* 
able  fpace  of  time. 

K  3  Zor^ 
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ChXn.Ct.      Lord  Coke,  fpeaking  of  challenges  to  jurors, 
2iE£'    %s  •     "  If  the  caufe  of  challenge  touch  the' 
-: :  "  di/honour  or  difcredit  of  a  juror,  he  fliall 

ic8  V^*  "  ^^*  ^^  examined  upon  his  oath ;  but  in 
'^  other  cafes  he  ihall  be  examined  upon  his 
"  oath  to  inform  the  triers."  As  far  as  the  cafe 
of  a  juryman  is  analogous  to  that  of  a  witnefs, 
this  is  certainly  an  authority  in  favour  of 
thofe  who  maintain  that  fuch  an  examination 
is  illegal;  but  )t  xnuft  be  obferved  that 
the  fame  neceffity  does  not  exift  in  the  cafe 
of  a  juror  as  does  in  that  of  a  witnefs!  The 
pannel  is  made  out  and  known  to  the  parties 
long  before  the  trial ;  they  have  an  opportu- 
nity of  inquiring  as  to  the  characters  and 
courfe  of  life  of  the  perfons. named  in  it;  and, 
if  they  find  any  thing  which  deftroys  the 
competency  of  a  juror,  they  may  be  prepared 
to  prove  it.  His  chara8er,  in  refpeft  of  mat- 
ters which  would  not  exclude  him  from  fit- 
ting in  judgment  on  a  caufe,  and  which  forms 
fo  eflential  an  inquiry  when  eftimating  the 
credit  due  to  a  witnefs,  can  nevef?  be  the  fub- 
jeft  of  inquiry :  nor  is  at  all  neceflary  for  the 
purpofes  of  jafl:ice  that  any  fuch  inquiiy 
ihouid  take  place  ;  for  if  either  party  diflikes 
liim,  he  may  obje<$l  to  him  without  afligning 
any  rcafon  M'hatever ;  and  may  extend  this 
peremptory  challenge  to  fuch  a  number  of 
inrors  as  is  fufficient  to  remove  the  fears  of 
the  moft  cautious  and  timid.  The  cafe  of  a 
juror,  therefore,  diiFers  materially  from  that  oi\ 

a  witnefsj, 
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a  witnefs,  and  as  far  as  the  credit  due  to  the  Ck^RtSiu 
latter  forms  any  part  of  the  conlideration  of  ^^^ 
the  jury,  bears  no  analogy  whatever.  1^ 

But  the  cafe  which  has  beenprincipally  re-  Cooke's 
lied  on,  on  fome  late  occafions,  is  that  of  xr.^i^/* 
Peter  Cooke,  who  being  indicted  for  treafon,  |^-  ^53^ 
in  order  to  found  a  challenge  for  caufe,  afked 
a  juryman^  whether  he  had  not  faid  he  be- 
lieved him  guilty ;    when  the  whole  Court 
determined,. that  the  juryman  was  not  obliged 
to  anfwer  the  queftion. 

Lord  C  J.  Treby  faid,  *'  You  may  a(k  upon 
"  the  voire  dire^  whether  he  have  an  intereft  in. 
"  the  caufe;  nor  ihall  we  deny  you  liberty 
"  to  afk,  whether  he  be  fitly  qualified,  accor- 
"  ding  to  law,  by  having  a  freehold  of  fuf- 
"  ficient  value;  but  that  you  may  alk  a 
"  juror,  or  witnejs,  every  queftion  that  will 
^'  not  make  him  criminous  that*s  too  large. 
"  Men  have  been  afked,  whether  they  have 
**  been  convifted,  and  pardoned  for  felony, 
"  or  whether  they  have  been  whipped  for 
"  petty  larceny;  but  they  have  not  been 
"  obliged  to  anfwer ;  for,  though  their  anfwer 
"  in  the  affirmative  will  not  make  them  cri 
"  niinal,  nor  fubjeftto  punifliment,  yet  they 
**  are  matters  of  infamy  ;  and  if  it  be  an  in- 
"  famous  thing  that's  enough  to  prefcrve  a  . 
"  man  from  being  bound  to  anfwer.  A  par- 
"  doued  man  is  not  guilty;  his  crime  is 
**  purged ;  but  merely  for  the  reproach  of  it, 
'*  it  fhall  not  be  put  upon  him  to  anfwer  a 
**  quei^ion  whereon  he  will  be  forced  to  for- 
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cii.ni.f.t.  ^  (Veir  6t  difgrace  him.    So  perfons  ha%'e 
^^Awr     "  ^^^  exciifed  from  anfwcring,  iivhether  they 

have  been  conitnitted  to  Bridewell  as  p'iIt 
fevers  or  vajfratits,  or  to  Newgate  for  clipr 
"  ping  or  coining)  &c.  Yet  to  be  fufpefted 
**  is  only  a  misfortune  and  fhame,  np  crime. 
*'  The  like  has  been  obferved  in  other  cafes  of 
^^  odious  and-  infamous  ij:>atters,  which  are 
"  not  crimes  indi&abie.'' 

Mr.  /.  Powell  clearly  confidered  this  as 
tending  to  charge  tjie  juror  with  a  crime,  for 
after  faying  it  might  have  been  afked  in  a 
civil  caufe,  bjecaufe  he  might  have  been,  a 
rcfei-ee,  he  adde.d,  "  But,  }f  you  make  it  cri- 
"  minal,  it  cannot  be  aiked,  l>ecapfe  a  man  is 
**  not  bound  to  accufe  himfelf."  Mr.  JBaron 
Powis  adpptjed  the  fame  line  of  argument 
as  the  Chief  Juftice,  faying,  that  though  it 
did  not  make  him  infamous  in  the  eye  of 
the  law,  **  yet  that  jt  was  a  fhameful  thing 
"  for  a  man  to  give  his  judgment  before  he 
*^  had  heard  the  evidence,  and  therefore  that 
the  prifoner  ought  not  to  afk  him,  to  make 
him  accufe  himfeif,  if  it  be  opprobrious 
"  niattcr  upon  hirw."  But  it  is  obfervable, 
that  he  faid  nothing  in  refpeiSl  of  fuch  quef- 
tions  lacing  put  to  a  witnejs. 

As  a  decifion  therefore,  this  cafe  extends 
no  further  than  what  was  before  faid  by  Lar{( 
Coke.  .  The  application  of  the  doftrine  tq 
witneffes  depends  entirely  upon  the  dicium  of 
Lord  Chi  Jujl.  Treby ;  who  mentions  no  parr 
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ticular  iiiftdii(;e  in  which  it  had  be£n  to  dp*  ch.ili.f.t« 
piled.      It  is,  neverthelefs,  the  opinion  of  a   ^^^* 

gf*^*  J^<Jg^>  ^nd  aaf  fuch  not  to  be  lightly  or 

irfeveteiitly  treated. 

The  laft  authority  which  I  find  in  the  books, 
is  what  \^  faid  by  Lord  Hardwicke^  prefiding 
as  Lord  High  Steward,  on  the  trial  of  Lord  i^rd 
Lovat^  where  Lord  Talbot  propofing  to  alk  a  Cailf9  st. 
qneftion  of  one  of  the  witneffes  before  he  was  Tr.d/o. 
fworn,  Lord  Hardzcicke  faid :  "  The  ordi- 
nary method  of  proceeding  in  thefe  cafes  is, 
that  when  a  witnefe  is  produced,  he  is  to  be 
fworn  in  chief,  unlefs  there  be  fome  objeftion 
to  his  competency ;  and  then  he  is  to  be 
fworn  upon  a  wfre  dire.  After  he  is  fworn  in 
chief,  the  party  who  produces  him  afks  him 
fuch  qu'eflions  as  he  thinks  proper.  After 
which  the  other  party  is  at  liberty  to  crofi- 
examine  him,  either  to  the  matter  of  faft 
concerning  which  he  has  been  examined,  or 
any  other  matter  Tvhatfoever,  to  impeach  his 
credit  or  weaken  his  tcjtimony ;  provided  the 
queftions  that  are  aiked  are  fuch  as  the  law 
allows.*' 

It  is  obferraWe,  that  Lord  Hardwicke 
makes  no  diftinftion  as  to  the  nature  of  the 
incompetency  which  may  be  inquired  into  on 
the  voire  dire :  but  the  qualification  which  is 
added  by  him  as  to  queftions  on  the  examina-^ 
tion  in  chief,  has  thrown  a  degree  of  obfcur 
rity  on  what  would  otherwife  have  been  very 
p^ear.     It   (hould   feem,   however,   that  his 

Lordfliip 
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ckiiiXat  Lprdihip  co^ild  only  have  in  contemplation, 
fn^^^m     ^^^^^^  ^^  made  that  qualification,  an  examina* 

-r tion  as  to  Crimes  for  which  the  witnefs  would 

be  puniihable ;  for  he  exprefsly  extends  the 
power  of  crofs-examination  to  matters  con* 
cerning  which  he  had  been  examined,  or  any 
other  matter  whatfoeocr  which  Jhould  tend  to 
impeach  his  credit.     He  does  not  confine  it  to 
th6  explanation  of  what  he  had  before  fworn, . 
or  to  the  introdudion  of  new  matter*  as  evi- 
dence in    the   caufe;   but    he    permits  the 
party  to  inquire  of  the  witnefs  hirafelf  into 
matters  foreign  to  the  caufe,  merely  for  the 
purpofe  of  impeaching  his  credit^  or  in  other 
Words  of  difgracing  him.     On  the  other  hand, 
what  is  faid  by   Lord   Ch.  Juji.  Treby  is 
deciiive  againft  fuch   a  mode  of  examina- 
tion; and   when   we  fee  that  great  autho- 
rity on  the  one  hand,  and  the  uniform  prac- 
tice of  the  bar  for  a  feries  of  years  coun^ 
tenanced,  as  it  feems  to  be,  by  the  opinion 
jof  Lord  Hardwicke  on  the  other,  we  cannot 
but  confider  this  as  a  doubtful  point ;  and 
one  which  it  is  highly  important  fliould  be 
judicially  and  folemnly  decided. 
Accompdcis       One  who  is  particeps  criminis  is  a  compe- 
^^Id^ers    ^^^^  witnefs  for  the  plaintiff  or  profecutor,  in 
videGiib.  every  cafe,  though  left  out  of  the  declara- 
Y^  Cafes   ^^^  ^^  indidment,  for  the  purpofe  of  being 
Temp.        called  as  a  witnefs :  and  if  he  has  been  made 
jjhl-  N.  ^.  3.  defendant,  he  may  at  any  time  be  made 
*86.«nd  ^  a  witnefs,  by  entering  a  nolle  profcqui  as  to 
cited.         liim.      In  trcfpaffes,  where  a  fatisfadion  by. 

one 


one  is  a  difcharge  of  the  others,  it  nay  go  Chjnx*2» 
to  his  credit;  and  much  more  fo' in  criminal >  ^^^^^'' 
cafM^  where  a  promife  of  pardon  has  been!    " 
given  bim,  but  no  ad;ual  pardon  granted.    In**,  c^f^^^^ 
deed  it  has  been  thought  by  ibme,  that  in  a'  Cn>.  Caf. 
criminal  cafe,  a*  witnefs  who  haa  had  a  promife  '^*' 
of  pardon,  is  thereby  rendered  incompetent  on. 
account  of  the  ftrong  bias  the  promife  muft. 
give  to  his  mind,  but  this  is  now  generally 
coniidered  as  aife^iing  his  credit  only. 

Under  this  head  of  the  moral  character  of    Jtw^« 
witneiTes,  may  be  clafied  the  notice  which  the 
law  takes  of  their  religious  principles  or  pre- 
judices.    At  the  time  when  a  gloomy  fuper-. 
Aitton  had  obfcured  all  liberal  fentiment,  we 
are  not  to  fuppofe  that  our  owq  laws,  more 
than  thofe  of  furrounding  nations  (e),  were 
ikvourable  to  men  whom  the  aufterity  of  its 
profeflbrs  (ligmatized  as  infidels.     Thofe  to  Co.  Lit.  6. 
whom  the  divine  do6^rines  of  the  Gofpel  were  c  434/' 
unknown,  were  deemed  incapable  of  binding 
tbemfelves  by  the  folemn  obligations  of  an 
oath,  the  zeal  of  our  anceftors  not  permitting 

I         them  to  believe  that  the  prophane  books  of 

I 

(fj  It  has  beqi  obfenred   by  $ir  Matthew  HaU,  that  the 
Spatiardt  had  fpecial  laws  touching  the  form  of  oaths  to  infidels  i 
I  and  Lord  Mmufield,  then  Solicitor  General,  in  his  argument  in 

in  the  great  cale  of  OpacAtt^td  and  Barker,  alfo  mentioned,  that 
it\  Spauf^  Moors  were,  in  very  early  times,  permitted  to  f^ear  on 
the  Koran,  and  cites  the  form  of  their  oath  from  SeUoM.  We  are 
not  to  afcribe  this  deviation  from  the  practice  at  that  time  com^ 
mon  in  Chriftian  countries,  to  any  extr8U>rdinary  liberality  in  the 
minds  of  the  ^pamar^y  l^ut  to  the  divided  empire  which  the 
Moors  held  with  them,  and  which  would  necefiarily  be  the  caiife 
.ff  mucii  indulgence  to  the  iatten 

another 
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ckJltCt.  anetfaer  itligbri  could  be  obUgatdfyoit  the 
^'^f^    cknfciencGS  of  its  Totaricfiy  or  be  legally  ao 
kiunrled^d  iti  a  Chriftian  Court  of  Juftioe. 
titfe  oub.  Ja^s  wtt-e  received  in  the  commcm  law  courts, 
145.     '     becaufe  thejr  could  fwear  oa  the  Old  Tefia- 
zTQ^'^'^*  ment,  which  is  part  of  our  belief;  but  the 
civil  law  went  fo  fur  aa  to  exclude  even  them, 
and  all  heretics^  from  examinatioii*    I  am  not 
aware  that  it  ha$  ever  been  exprefely  deter* 
mined  that  excommunicated  perjins  cannot 
Giib  Law  ^  ^ceivcd  as  witneflesy  though  dida  are  to 
£v.  146.     be  found  which  go  to  eftabUih  the  pofition ; 
were  the  queilion  now  to  arife,  a  contrary  de- 
ciiion  would  probably  take  place,  for  in  mo- 
dern times  much  more  liberality  has  been 
fliewn  in  this  particular.     Sir  Matthew  Hale^ 
to  whom  the  want  of  care  or  zeal-  in  prote^ 
ing  the  religion  of  his  country  can  nev^  be 
imputed,  feems  to  have  been  of  opinion  that 
c^^*    I^lfi^^i^  might,  in  fome  cafes,  be  examined^ 
for  he  puts  them  all  on  the  fame  footing  as 
JezcSj  and  obfcrves,  that  "  it  were  a  very 
"  hard  cafe,  if  a  murder  committed  here  in 
'*  England^  in  prefence  only  of  a  Turk  or  a 
JeWy  that  owns  not  the  Chriftian  religion, 
Ihould  be  difpunifliable,  becaufe  fuch  an 
^  oath  iliould  not  be  taken  which  the  witnefg 
7  held  binding,  and  cannot  fwear  otherwife ; 
^*  and  poflibly  might  think  himfelf  under  no 
'*  obligation  if  fworn  according  to  the  ufual 
**  ftile  of  the  courts  of  England.     But  then 
**  (he  adds)  it  is  agreed  that  the  credit  of 

''  fuch 
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^  €ach  ^»  (tdUmony  nntfi    be   leffc   to   tl)e  Ch»iiixt« 
«  jury-'Y/)     Notwithflandiaig  this,  \}^  gc-    ^^*»^> 
Demi  :il0c^ved  opinion  waa,  iiiat  they  could  ' 
not  be'witneflei^  till  the  cafe  afXhnichund  omichiuid 
asid  Barker  rasm  befow  Zorrf  Hardwicke,  ^Atk^,^'. 
wheD  it  was  Cblbn^nly  decided. by iiim,  ailified  i^Hs.84. 
i^the  two  •<^(icf  jaftices  (Z^a  aod  1Villts\^  wiiies, 
and  Aetaki^.BWiw  P^Aar,  that  the  evi-  S38-s.c: 
€tenoei0f  a  Gentoo^t  fwori^  according  to  the  / 

ceremonies 'of  hit;  own  rdigion,  was  admifli- 
ble;   and  the  general  piiaciple  i:ftabliflied» 
that'liie  teftimdny  of  aB  Infidels^  who  aie 
9i€t  AtheiftSy  was  to  be  received  (g)^     In  a  j^^ 
krte  cafe  before  Mr*  Jujiiot  BuiUr^  he  would  Taylor, 
not  fixffer  the  particular  opimons  of  a  man,   n.  ^  *  * 
profeffing  the  Chr iftian  religion,  to  be  ex- 
jaMOined  into;  but  /made  the  only  queftioo, 
whether  he  believed  the  fandion  of  an  oath, 
the- being  of  a  Deity,  and  a  future  fiate  of  re-  white, 
wavds  and  puniilunentis :  but  a  perfoii  who  ^^  p'^ 

482!   **• 

(f)  How  4ifFeitnt  if  this  .^Ud  an^  humane  langtii^e,  frem 
the  intemperate  zeal  of  Sir  S^tvard  Coke,  who  fays,  **  that  all 
^  h^lddt'  are  in  law  perpetual  enemies ;  ftr  between  them,  as 
«  with  $he  DeviJs  whafe  fubjeas  ()^  Jbp,  «md  ^  Cbpftian* 
«  there ps  perpetual  hoitility.  a^d  G^nhf  no^pqicc/*  Vide  7  Ca. 
17,  ii.  CahmCs  Cafe, 

(g)  ^  b  Fadfina  ▼.  ^d^Vkf,  ^  llr«.  iS04»  ^  ^'^^  l>d<^  >^  ^^ 
«]il»eil»  ia  tfaeipvfftncQ  of  the  «wo  chief  j^^ic^i .  th»t  a  Mahp- 
nedjUi  in^lit  be  iwovn  on  the  l^oran.  See  alfp  Mor^mCs  Cafi^ 
Leaches  Cro.  Caf.  64-  By  the  report  of  lord  C,  J.  WilinTs  judg- 
ment, -from  his  own  MS8.  lately  publHhed,  it  tiMild  leem  that 
he  QpnfisirA  hi«  o|iiiuon«  iis  to  the  admi^ithility  of  C««l9»j^  to  the 
particular  cafe  of  a  con^ra^  made  in  a  foreign  country,  but  the 
Xubfequeixt  deciiiont  have  left  po  doubt  that  they  ait  admiflible 
in  all  cafes.  >'  '       . 

. .    .  has 


ciuin.f.au  has  no  idea  of  the  BenigpfiaGod^  mr  a{f«tum 
*'**^'    ftate.  is  not  admitted.  .^i, 

r- 

The  ufuaiybriTi  of  adininiileriDg  the!  ostfa 

to  Chriftians  is  by  the  w]tne&  layitighiii  faund 

on  the  New  Tejiament,  white  the  oath .  ia.  re* 

peated  to  hini)  and  kiffibgr  the  book:  at  the 

conclufioB,  and  the  like;  oertaidny  is  jobierred 

with  refpeft  to  Jews  when  they  fweaif,  on 

the  Old  Teftamtnt\    butotbis  form'  Jiw  ittr 

Button  V.  -quently  been  difpeixfed' ^with;   -  Iniooi?  cafe 

a  Sid.  6.     Doctor  Ckoeti^^  Vice-Chancellw  of  Oxford^ 

being  called  a^  a  witnefs,  rsfufed  tp  be;fworii 

by  laying  his  right  hand  on  the  book  and 

kifTing  it,  but  caufed  tlie  book  to  be  ^  held 

open  before  him,  and  lifted  up  his  right,  hand ; 

.  the  jury  in  this  cafe  prayed  the  opinion  of  the 

Court,  if  they  ought  to  think  this  te&imloay 

as  ftrong  as  that  of  a  witnefs  otherwife  fWosn ; 

and  Olin^  Chief  Juftice^  told  them,  thlt  in 

his  opinion,  he  had  taken  as  ftijong  aa  •  oath 

as  any  other  witnefs ;  but  faid,   that  if  he 

were  fworn  himfelf,  he  would  kifs  the  book. 

*  Mil-      I^  ^^^^  manner,  a  Scotch  covenantor  has  been 

^Y^Leach  P^^n^^t*^  *^  fwcar  by  holding  up  hisihand  ;* 

Crolcaf.     and  a  man  who  was  educated  a  Jew,  hut  at 

^Mv.     '*^^   *^"^   of  giving  his  evidence  pi;afefled 

p"k'NP    Chriftianity,  though  he  had  never  beeb  bap.** 

2j.  tized,  nor  formally  renounced  Judaifin*;'  was 

Giiham,^'    alfo  permitted  by  Lord'Kenyon  to  fwear  on 

iEfp.Caf.  the  New  Tefiament  ;*  for  as  Lord  Chief  Ba* 

^^VAtk.  ,ron  ParJcer  obferved  m  Omichund  zxiA  Bar* 

A2.  Sec  alfo  y^     ,  u  Qaths  are  to  be  adniiniftered  to  all 

perfons 
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^  peifons  according  to  their  own  opinions,  ch.in.r.2. 

"  and  as  it  moft  affefts  their  confciences."  ^^^^' 
This  certainly  is  the  beft  left  of  truth,  and  the 
legiflature  on  this  ground  have,  by  feveral 
ads  of  Parliament,  (vizi  7  and  8  W.  3.  c.  34. 
1  G.  1.  ft.  2.  c,  6,  8  G-  1-  c.  6,  and  22  G.  2. 
c.  30,  f.  46,)  difpenfed  with  any  oaths  at  all 
from  Quakers  in  civil  cafes ;  but  their  affirm* 
ation  is  ftill  inadmiflible  in  criminal  proceedr 
ings,  to  charge  or  exculpate  another,  though    ^ 

it  may  be  read  to  exculpate  themfelves/    It  Gardner/ 

has  been  held  that  an  appeal  of  death,*  and  ^f^\l^* 

motions  for  informations'  and  attachments,*or  ^'i^*™" 

to  anfwer  the  matters  of  an  affidavit,'  are  cri-  stra.  854. 

minal  proceedings  within  thefe  ftatutes ;  and  wwS  I' 

that  confequently  in  fuch  cafes,  their  affirm-  stra.  Syz. 

tion  is  in^dmiffible;   but  that  a  motion  to  BelLAnd. 

quaih  an  appointment  of  overfeers,^  or  a  qui  5^;^^^  ^^ 

tarn  a6lion,^  are  not  criminal  proceedings,  and  Lawrence, 

that  in  thofe  cafes  the  affirmation  of  a  Quaker  •  Rext^' 

may  be  received  CA;.  J^-',;. 

'Atchefon 

fb)  In  this  cafe  of  AUhefin  v.  Sventy  C^wp.  382,  Lord  Mans-  Cowp.382! 
/dSigave  a  very  elaborate  judgment  on  the  ftatutes  made  for  the 
relief  of  Quakers,  and  on  the  nature  of  oaths  in  general  j  the  ex- 
tenfive  learning  of  which,  is  only  equalled  by  the  mild  Ipirit  of 
toleration  inculcated  by  it< 
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■   ■    •       •  ■    ','    ,1 

Of  Perfons  incomp^tefit  hjf  r^afon  of  tk^iv 

InUrfiJi  in  the  Caufe. 

Ch.iii.f.3.       But  the  rule  which  has  the  moft  extenfive 
General     operation  in  the  exclufion  of  witneffes,  and 
-      *      which  has  been  found  moft  difficult  m  its  ap- 
|)lication,  is  that  which  prevents  perfons  in»- 
terefted  in  the  event  of  a  fuit,  (ujilefs  in  a  few 
excepted  cafps  of  evident  neceffity)  from  b^- 
ing  witneffes  in  it. — What  is  fuch  an  ijilterefli 
as  ihall  totally  exclude  teftimony,  has  of^a 
per  Lord     been  the  fubjeft  of  controverfy.     Tbe  old 
irl^ep!   ^^*^^  h^vt  gone  upon  very  fubtle  grounds : 
'!«'•  i)ut,  of  late  years,  the  Courts  have  endeavour- 

ed, as  far  as  poflible  confiftent  with  authpri- 
ties,  to  let  the  objeftion  go  to  the  credit  ra- 
ther than  to  the  competency  of  a  witnefs ;  and 
the  general  rule  now  ^ftablifljed  is,  that  w>  .^b- 
jeflioo  caA  be  made  to  a  witnefs  on  ihi« 
Vide  Bent    ground,  unkis  lie  be  direftly  intcrcfted,  tjiat 
Append^     is,  unlefs  he  may  be  immediately  benefited  or 
injured  by  the  event  of  the  fuit,  or  unlefs  the 
verdi6l  to  be  obtained  by  his  evidence,  or 
given  againft    it,   will    be    evidence  for  or 
againft  him  in  another  adion   in  which  be 
may  afterwards  be  a  party.   Any  fmaller  de- 
iTJ^.163.  gree  of  intereft,  as  the  poffibility  that  he  may 

6  be 
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be  liable  to  an'  aftionia  a  certain  event,    Ch.iTLf.j. 
or  that  ftandin?  in  a  fimilar  lituation  with     ^^^J^^ 
the  party,   by  whom  he  is  called,   the  de- 
ciiiou  in  that  caufe,  may,  by  poffibility,  influ- 
ence the  minds  of  a  jury  in  his  own,  or  the 
like;  though  it  furniihes  a  itrong  argument 
againft  his  credibility y  does  not  deftroy  his 
competency.   Thus,  in  one  cafe,  Avhere  A.  B.    Gunftonc 
and  C  having,  in  a  joint  depofition  in  Chan-    a  Roll. 
eery,  fworn  to  the  fame  faft,  the  party  injured   ^^^[^y^' 
brought  three  leveral  aftions  on  the  ftatute.of  Monta- 
Eliz.  for  perjury ;  and  in  another,  where  fe-   fortcfcue'* 
Veral  perfons  having  fworn  to  the  fame  faft,   ^^P*  H7- 
werefevcrally  indicted;  it  was  permitted  to  one 
to  giv^  evidence  on  the  trials  of  the  others  in 
their  favour]  for  until  cunviftion,  he  could 
not  be  rejefted  as  infamous ;  and  he  was  not 
tlireftly  interefted,  in  as  much  as  the  acquittal 
of  one  would  be  no  evidence  for  the  other. 
So  a  woman^  u  hofe  hulband  was  under  fen-   Rudd'a 
tence  of  death,  was  held  to  be  a  competent  cro.  Caf. 
witnefs  on  an  indiftment  againft  others  for  the   'S'-  ' 
fame  offence,  though  flie  confefled  that  {lie 
had  hopes  the  conviction  of  the  others  might 
procure  a  pardon  for  her  hufband;  for  fuch 
pardon  was  not  a  necelfary  confequence  of 
Jhe  conviftion. 

Many  cafes  have  arifen,  and  many  contra-  Parties  /«. 
diftory  decifions  arc  to  be  found  in  the  books,     criminal 
on  the  queftion,   how  far  perfons  who  have     Projecu^ 
been  defrauded  of  fecuritics,  or  injured  by  a 
perjury,  or  other  crime,  can  be  witnefles  in 

L  profe- 


itOHJ, 
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Ch.iii.f.j.  profecutions  for  thofe  offences,  the  event  of 
^Cr^t^L^    which  might  pqffibly  exonerate  them  from  the 
Profecu-     obligation  they  are  charged  to  have  entered 
,  into,  or  reftore  to  them  money  which  they 

have  been  obliged  to  pay.     But  the  general 
Vide  Burr,  principle  HOW  eftabH (lied  is,  that  "  the  quef- 
Abrahams    "  tion,  hi.  a  Criminal  profecution,  or  penal 
Smf^'^v.'     "  ad  ion,  being  the  fame  with  that  in  a  civil 
Pi^er.       ^«  caufe  in   M'hich  the  witnefs  is  intereftecl, 
60/      '    "  goes  generally  to  the   credit,    unlefs  the 
ppcnd..    u  judgiTient  in  the  profecution,  where  he  is 
"  a  witnefs,  can  be  given  in  evidence  in  the 
inte  P.4C.  "  caufe  wherein  he  is  intcrefted."  (i)  And  if, 
as  I  have  elfewherc  endeavoured  to  fliew,  the 
verdift  on  an  indiftmrnt  on  the  trial  of  M'hich 
a  man  is  examinrd  as  a  \vitnefs,  can  in  no 
cafe  be  cfvidenco  for  him  in  a  civil  caufe;  it 
\\'\\\  follow  that  in  every  cafe,  except  thofe 
^vhich  by  inveterate  prartice   may  be  confi* 
dered  as  lorming  exceptions  to  th'is  general 
rule,    the  party  injured  is  a  competent  wit- 
nefs. 

But 

(i)  The  cafes  on  this  point  are  ^o  contradr^loryj  that  it  is  im- 
poiiiblc  to  attempt  to  reconcile  them  In  H^'atts\  Cafe,  Hard, 
331,  it  is  hiid  down  as  a  gencriil  rule,  that  in  the  cafe  of  perjury, 
he  who  is  injnred  by  the  perjury,  cannot  be  a  witnefs  on  an  i it- 
diftmcnt  for  it ;  and  in  the  cafe  of  Kex  v.  f^bitinXf  '  ^^*  283, 
it  was  held,  that  a  woman  w  ho  had  been  induced  by  the  fraud  of 
the  defendant,  to  fign  a  note  of  hand,  could  not  be  a  witncft 
againft  him,  bccauCe  his  convi(5lion  would  influenct  the  jury  on 
the  trial  of  an  a6> ion  on  the  note,  though  the  record  couU  not  Ige 
ginjen  in  evidence:  In  the  calc  of  the  King  and  EUis,  2  Sira,  1 104, 
a  defendant  in  an  cje(5lment,  againft  whom  the  verdict  was 

given. 


tio/u. 
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But  lliougli  this  is  the  general  rule,  an  ex-  ChiiLfj. 
reption  to  \t  feems  to  be  eftablifhed  in  the  ^j^'Si 
cafe  of  forgerj/;  for  it  has  in  many  cafes  been  Ptyrm- 
decided,  that  a  perfon,  whofe  hand  writing 

has 

giveh,  was  held  not  to  be  a  witnefs  on  an  indidlment  for  perjury 
committed  on  the  trial  of  fuch  ejcftment :  and  in  the  cafe  of  the 
Kh^  and  I^mmz,  2  Sfra.  1 043,  it  w£ls  determined,  that  a  perfon 
\rho  had  filed  an  injunction  bill  in  the  Exchequer,  to  flay  pro- 
ceedings in  an  a<5lion  brought  on  a  proraifTor)'  note,  could  not 
he  a  witnefs  to  prove  perjury  committed  in  an  anfwer  to  that 
bill.     Parir*f  Cafe  (1  Ventr.  49,  and  i  Sid.  431)  is  dirc6tly  con- 
trary to  the  iGrVr^  and  IV biting '^  the  only  difterence  between  the 
two  cafes  is,  that  one  information  was  for  fraudulently  procur- 
ing a  warrant  of  attorney  to  confefs  judgn;v:i.t,  the  other  .'or  fo 
procuring  a  promilTory  note.    And  in  the  A'i/r^  and  hloifi  (i  Stra, 
59S)»  ^^Jch  was  an  indi(5tment  for  tearing  a  note,  the  payee  of 
the  note  was  admitted  to  prove  the  calc.    The  cafes  of  the  King 
and  H^bitingt  the  /T/n^and  Nuftexy  and  tbe  King  and  £iiis,  are  faid 
by  LorJ  MansfieUy  in  4  Burr,  2255,  to  have  been  over-ruled  by 
Lird  Cbtifjuflici  Lce^  in  the   cafe  of  the  King  and  Broughlon^ 
'Z  Sira.  1229 ;  and  the  rule  laid  down  by  Lord  Mansfield,  in  that 
book,  is,  as  alxA'^e  ilated,  *<  that  the  queftion  in  a  criminal  pro- 
'*  fecution,  being  the  fame  with  a  civil  caufc  in  which  the  uit- 
**  nefs  is  intcrefled,  goes  generaify  to  the  credit ;  un/rfs  tbeju.ig^ 
**  jtuut  in  tbe  profecUtiw^  nvhere  be  is  a  amtnefi,  eon  he  given  in  etn- 
"  denuin  the  caufe  luhere  be  is  interejfed."^     A  diftin6>ion,  how- 
ever, may  be  made  between  the  cafes  of  the  King  and  ff  biting, 
&c.  and  the  cafe  of  tht  King  sind  Brought  on.     In  the  firft  three 
cafes,  tiie  perfon  who  was  called  as  a  witnefs  might  eventually 
have  been  benefited,  hccaufe  in  the  King  and  H  kiting,  the  note 
was  a  good  inltrument  till  the  defendant  was  convi6led.     in  the 
King  and  Ellis,  the  defendant  in  the  ejectment  failed  at  the  trial, 
and  he  might  hope  to  obtain  a  verdi£t  in  another  ejectment,  if  he 
fucceeded  in  convi6iin2:  the  defendant  on  the  indidhuent  for 
peijury ;  and  in  the  King  and  Nun  em,  the  fuit  in  the  Exchequer 
was  flill  pending.    In  the  cafe  of  the  King  and  Brougbton,  the  fuit 
in  chancery  was  ended,  and  ended  in  the  manner  mod  agreeable 
to  the  intercft  of  the  witnefs ;  for  the  Lwd  Chancellor ^  not  believ- 
ing Brougbton,  the  defendant  in  that  indi6lment,  had  decreed  for 
the  witnefs,  fo  that  the  witnefs  could  not  have  even  the  hope  of 

L  2     -  beneficing 
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cii.in.f.3.  has  been  forged  to  an  inftrument,.  wheftbVf 

inCr't^'inai  ^^  g^^^>  ^^  would  be  charged  with  a  Aim  of 

Projecu^    money ;  or  one  who  has  paid  money  in  confe- 

1_  quencc  of  fuch  forgery,  cannot  be  a  witnefs 

on  the  indiflment.  (k) 
Watts'8  I'^  cafes  where  the  party  injured  cannot  by 

Caf.  Hard,  poffibility  derive  any  benefit  from  the  verdict 
in  the  profecution,  as  in  indictments  for 
aflaults,  and  the  like  perfonal  injury,  his 
competency  has  never  been  doubted. 

From 

benefiting  hitnfelf  by  conviding  Broughion*    The  following  ca(e 
L-Iearly  eftabliibcs  the  pofition  laid  down  by  Lord  MamfieiJy  in 
the  cafe  of  Abrahams  and  Bimnt  but  at  the  fame  time  as  clearly 
overturns  the  cafe  of  Rex  v.  Wbitmg^  and  cannot  be  diftinguiihed 
from  it. — It  was  the  cafe  of  Bartlet  v.  PickerfgUly  and  is  cited  by 
Lord  Mansfield\  4  Burr»  22^5.  as  follows  1  The  defendant  bought 
an  ellate  for  the  plaintiff.    There  was  no  writing,  nor  was  any 
part  of  the  money  paid  by  the  plaintiff.    The  defendant  articled 
in  his  own  name,  and  refufed  to  convey,  <ind  by  his  anfwer  deni- 
ed any  trail  \  parol  evidence  was  reje^led^  and  the  bill  was  dif- 
miiTed.     The  defendant  was  afterwards  indUted  for  perjury, 
tried  at  York,  and  convided  on  tbi  i^idonco  of  tbi  fUxmtijf,  con- 
firmed by  circumftances,  and  the  defendant's  declarations.  The 
plaintiff  then  petitioned  for  a  fupplemental  bill,  in  the  nature  of 
a  bill  of  review,  ftating  the  convidlion.    But  the  petition  was 
.difmilfed,  becauft  iht  conviHiom  lAtat  not  ovidena.    In  the  cafe  of 
Abrahams  v.  Buwiy  above -mentioned,  the  borrower  of  money 
was  held  a  good  witnefs  to  prove  the  whole  cafe  in  an  adlion  for 
ufury  againfl  the  lender,  and  the  authority  of  this  cafe  was  fully 
recogiiifed  in  the  late  cafe  of  Smith  and  Pragor^  But  in  an  a6tion 
^gainit  the  aflignee  of  a  bankrupt,  for  taking  ufurious  interefl  on 
a  loan  to  the  bankrupt,  he  not  having  Obtained  his  certificate, 
nor  paid  the  money,  was  not  permitted  to  prove  the  ufury. 
Mortm  v*  Drayton,  2  T,  Rep,  4jg6.    See  alfo  the  Kit^  againft  DaUy^ 
Peake,  N.  P.  1 2,  where  Lord  Kenyon  rejected  the  teflimony  of  a 
peifon  who  had  been  injured  by  a  perjury  in  an  indictment  for 
that  offence. 

(k)  See  the  feveral  cafes  on  this  hold,  coUe&ed  in  the  I>igeft» 
Jit.the  end  of  this  fe^on,  letter  P. 
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From  what  has  been  already  faid,  it  may  be  ch.iii.r,3. 

taken  as  a  general  rule,  that  a  party  in  a  ^{^^"i 

caufe  cannot  be  examined  as  a  witnefs,  for  he  andWit- 

is  in  thehigheft  degree  iriterefted  in  the  event  sfclffi^. 

of  it;  and  though  he  be  barely  truftce  for  '■' 

another,  he  has  ftill  an  intereft  fufficient  to 

render  him  incompetent,  for  he  is  perfonally 

anfwerable  in  the  firft  infiance  for  the  cofts  of  „ 

the  fuit,  and  thi?  chance  he  may  have  of  in-  st.Mary 

demnity  from  the  perfon  for  whom  he  a6ls,  Beraiond- 

does  not  remove  the  intereft  which  the  cer-  %>3Ea^- 

7. 

tain  liability  creates  in  him.  But  where  a  man   Wciier  v. 
is  not,  in  point  of  fad  at  all  interefted,  Ije  of^FounT 
may  be  examined  ;  as  where  members  of  a  t"?  ^^^: 

•^ .  ,       .        .  Peake  Caf. 

charitable  inftitution  are  defendants  in  their  153. 
corporate  charaBer^  there  is  no  objeftion 
to  an  individual  member  being  examined  as  a 
witnefs  for  the  corporation ;  becaufe  in  this  cafe 
he  is  giving  evidence  for  the  public  body 
only,  and  cannot  be  in  any  manner  affefted 
by  the  verdict ;  for  the  cofts  cannot  be  le- 
vied   on    him    perfonally,   but  can  only  be 

recovered  from  the   funds  of  the  corpora- 
tion, 

Sq  in  queftions  a$  to  the  rights,  or  immuni-  ^^^«  ^^  . 

ties  of  a  corporation,  the  evidence  of  indi-  onofLon- 

viduals    who    are  not    privately    interefted,  ventMci. 

though  members  of  the  city,  may  be  receiv-  ^-  ^^' 

ed  :  But  wliere  corporators,  as  fuch  have  pri-  Hob.92. ' 

vate  interefts  as  to  be  free  of  toll,  rights  of  cuftom.' 

common,    &p,   thefe  being  really  and  fub-  *»o"^«  p®- 

X  3  ftantjaUy  174. 
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Ch.^I.f^3.  ftantially  interefted  in  the  event  of  the  caufe» 
Parties  in    are  HO  witneflcs.  f/). 
&c.  But  there  are  fome  inftances,  where  perfons 

fubftantially  iuterdied,  and  even  parties  in  a 
caufe  are  permitted  to  be  examined,  from  the. 
neceflity  of  the  cafe,  and  abfolute  impoflibility. 
of  procuring  other  teftimony. 

In  an  action,  on  the  fiatute  oi  JVintony  the. 
party  robbed  is  a  witnefs  (m}.     And,  on  the, 

iame 


(I)  For  ijie  inftsuices  in  wliith  corporators  are  admitted  as^ 
witneflls,  fee  Digeft  at  the  end  of  the  ledtlon,  letter  A. 

(m)  As  this  is  an  exception  to  the  general  niies  of  law,  the 
grounds  on  which  the  derifion  proceeded,  and  the  extent  of  it 
ought  to  be  accurately  underitocd.  The  only  cafb  on  the  Aib- 
je6t  is  in  z  Roll's  Atr.  685,  686,  and  from  that,  it  has  been  laid 
down  in  general  terms,  in  all  fubfequcnt  books,  where  the  fub- 
jeiSl  has  been  treated  of.  The  cai'e  is  reported  in  Ralle^kS  follows  t 
'*  In  an  action  againil  a  hundred  brought  by  the  mafter,  being. 
"  a  carrier,  for  a  robbery  committed  on  his  fervant  in  the  ab* 
*\  fence  of  the  mafter,  ^juare  whether  the  matter  being  the  plain- 
<<  tift*  in  the  afiion  brought,  nuy  be  a  witnefs  to  prove  that  he 
'*  delivered  the  monies  of  which  his  fervant  fwears  he  was  rob- 
"  bed,  before  his  fervant  fet  out  on  his  journey  in  which  he  was 
**  robbed;  for  this  might  be  proved  by  any  other,  and  no  perfon 
^  is  to  be  a  witnefs  in  his  own  caufe,  but  for  neceflity  j  as  ifhg 
**  hi?nfLtf  bad  been  robbed^  ok  tough  that  be  ivas  plaintijf^  yet  he 
«*  mi^ht  be  a  good  ivitne/s  to  pro^ve  kimfelf  to  have  been  rohbed,  and 
«*  oj  lohat  fum  or  t kings y  and  affo  to  prove  that  be  gave  notice  to  the 
"  next  *vilif  and  levied  hue  and  cry^  for  this  is  of  necej^  for  default 
«<  c t'other  proof.  But  as  to  proving  the  delivery  of  the  money 
*'  to  his  fervant  before  the  robbery,  and  before  he  f«t  out  on  his 
"  journey,  this  might  be  proved  by  any  other,  as  well  as  by  him, 
<*  although  it  was  objeded,  that  it  is  not  iafe  nor  ufual  for  men 
"  to  call  witneiles  when  they  deliver  money  to  carry  on  a  jour- 
"  ney,  on  account  of  the  dangtr  ofdifcovery;  and  for  this  rca- 
*'  ion  per  ffcrM/»,  again  ft  my  opinion,  it  was  ruled,  that  he  fhould 
•*  be  received  as  a  witnefs."    Mr,   165P,  Bennet  v.  Hundred  of 

Hertford^ 
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fame  principle  of  neceflity,  it  has  been  holden  Ch.iiiif.s* 

that  perfons,    who  become  interefted  in  the  ^^^'-'^ 

common  courfe  of  bufincfs^  ^nd  who  alane.caii  -,1^ — r— ^ 
poffibly  have  knowledge  of  a  fa6t,.  may  he* 

called  as  witneffes  to  prove  it;  as  in  the  cafe  Bui.  N.P. 

of  a  fervant,  who  has  paid  money,  or  apor-  spenccrv. 

ter,  who,  in  the  way  of^his  bufinefs,  delivers  p^^l^* 

out  or  receives  parcels ;  though  the  evidence  Caf.  129. 

whereby  he  charges  another  with  the  money  • 

or  goodS;  exonerates  himfclf  from  his  liabi- 

* 

Hertford,  Since  the  publication  of  the.firft  edition,  ^  funibr  cafe 
occurred  before  Mr.  J,  Chamhre,  vyhcre  a  mob  having  robbed  ilie 
plaintifPs  barge  of  corn  which  was  carried  in  it,  that  pa^  of  the 
cafe  was  proved  by  the<  fen^mt^  but  he  not  knowi)ag  the  quai>- 
tity  onboard,  and  this  caie  being  cited  from  Bui.  N,  P.  197,  his 
Lordftilp  on  the  authority  of  it,  allowed  the  plaintiff  to  be  .ex- 
amined to  prove  that  faft.  Porter  v.  HunJred  of  Rowland.  .Monmo, 
Spr.JJf,  1802.  MS,  Note  in  the  Stat,  8.  G.  2.  r.  16.  /  .15.  it  is 
fccitcd  that  by  the  laws  then '  in  being,  the  perfon  robbed  was  a 
good  witnefs,  and  the  hundredors  aie  thereby  made  witneJlcs  for 
^he  defendant.  .  '  ^  . 

Jobnfon  v.  Bro-wningy  6  Mod,  216.^  In  an  aftion  for  malicious 
profecution,  where  nobody  was  by  at  the  time  the  fu$)pored  fe- 
lony was  committed  but  the  defendant's  wife,  <who  could  ntty  im 
fbis  cafiy  he  a  ivitnefs  to  pro^e  the  felony  committed,  Holt^.C  J,  al- 
lowed her  oath,  which  ihe  made  at  the  trial  of  the  indi^lment, 
to  be  given  ip  evidence  to  prove  a  felony  committed ;  for  othei^ 
wife  one  that  fhpuld  be  robbed.  Sec.  would  be  under  aii  intoler- 
able  nufchief  J  for  if  he  profecuted  for  fuch  robbery,  &c.  and  the  • 
party  (hould,  at  any  rate,  be  acquitted,  the  profecutor  would  t\p 
liabfb  to  ail  action  for  malicious  profecution,  without  a  poffibility 
of  making  a  good  defence,  tI;ough  the  caufe  of  prorecutiou  was 
ever  fo  pregnant.  ,   .. 

Thcfe  are  tlie  only  cafes,  I  believe,  in  the  books^  where  parties 
to  the  caufe  have  been  pennitted  to  give  evidence  for  tiiem&lve*; 
and,  in  the  latter  cafe,  it  feems  to  have  been  taken  for  granted, 
that  the  wife  could  not  be  ytamined,  tlaough  iier  former  evidence 
vras  adiiiitted. 

^4  lity 
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Ch.in.f.3.  lity  to  account  to  hia  wafter  for  them  ;  foy 
PiMium    if  this  intereft  was   to    exclude   teftimonv, 
,!■■    .-i*  there  would  never  be  any  evidence  of  fuch 
fafts  (n). 

It  frequently  happens;  that  perfons  are  made 

defendants  with  others,  for  the  mere  purpofe 

Gilb.  Law  of  excluding  their  teftimony.     In  this  cafe^ 

Ev.  134.     if  no  evidence  whatever  be  given  againft  the 

perfon  fo  improperly  made  defendant,  he  will 

be  entitled  to  an  acquittal  immediately  the 

plaintiff  has  clofed  his  cafe,  and  may  then  he 

examined  as  a  witnefs,  on  behalf  of  the  other 

Haydon,     defendant;  and  in  like  manner  a  defendant 

aE^fp.Caf.  ^^  trover,  who  had  fuffered  judgment  by  de- 

552. 

(n)  For  other  inftances,  in  which  perfons  have  been  ad* 
jnitted  witneffes  from  necefTity,  fee  Dlgefl  of  Cafes  at  the  end 
of  this  fc6tion,  letter  (A)  plac,  8.  (B)  plac.  i,  2,  3,  4,  5,  6,  13. 
(F)  Jjlac.  2. 

•  Oft  this  principle  of  neccflity  it  has  been  faid,  that  in  informa^ 
tions  on  the  llatutc  15  C.  2.  againft  hunting  deer,  the  ftatutes  of 
conventicles,  and  the  a6l  of  navigation,  the  informer  ftiall  be  a 
witnefs,  though  pnrt  of  the  penalty  goes  to  him  (Gilb,  Lev)  £«• 
132.)  The  only  cafe  which  fupports  this  doftrine  is,  that  ojF 
JiKmngsv.  Hankey^  (^  Mod,  114)  }  but  the  many  cafes,  colle^ed 
■by  Mr.  MoUuit  in  his  note  on  Rex  y.  77/^,  \  Stra^  315,  fully  cfta- 
blifh  the  contrary  pofition. '  In  additioii  to  thefe,  may  be  men- 
tioned, the  cafe  of  Rex  v.  Blackjnore,  i  EJp,  Caf.  95,  where  a  wit- 
nefs was  rcjcfted  on  an  information  (under  the  llatute)  for  con- 
cealing naval  ftores,  as  being  the  informer;^  and  being  entitled  to 
a  moiety  of  the  penalty;  though  in  Rtx  v.  CoUy  PeakisCaf,  218, 
Lord  Kenyan  held,  a  witnefs  (landing  in  a  fimilar  fituation  was 
not  obje^ionable,  becaufe  he  had  no  abfolute  right  to  the  penalty 
veftcd  in  him,  as  the  Court  were  not  bound  to  inflift  a  pecuniary 
penalty.  But  in  cafes  of  rewards  for  the  apprehenfion  of  felons, 
•^c.  it  was  refolved  by  all  the  judges,  that  the  perfon  apprehends 
ing,  being  entitled  to  the  reward,  did  not  difable  him  from  be* 
ixi^  a  witnefs.    Vide  leacb^s  Crq,  Caf,  *c  t,  note. 

fault, 
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fkult,  was  permitted  1)y  Lord  Kenyoti,  to  Ch.iii.r.j^ 
give  evidence  to  prove  his  co-defendant  ^T^*^ 
(who  pleaded)  not  guilty.     So  on  an  indi£l-  '.. 

ment  againll  two  for  an  aflault,  one  fabmitted  Rex  v. 
and  was  fined,  and  he  alfo  was  admitted  as  a  fst^« 
witnefs  for  the  other.     But  if  there  be  the 
flighteil  evidence  to  charge  one  defendant,  he  eV  i34» 
cannot  be  a  witnefs  for  the  others ;  becaufe 
the  queftion,  as  to  his  liabih'ty,  muft  wait  the 
final  event  of  the  verdi6^,  and  the  jury  may, 
of  their  own  knowledge,  have  further  inforr 
mation  of  the  faft,  than  what  they  colleft 
from  the  witnefles  in  Court.      Thus  where  „       ^ 

Kaven  Off 

A.  and  B,  being  jointly  fued  in  ajfumpjit,  ai.v.Duiw 

B.  pleaded    his   difcharge    under    a    com-  Append. 
miffion    of   bankruptcy,    and    on   the   trial  3^rp.oi; 
proved  his  certificate;    Lord  Kenyon  held, 

that  he  was  not  entitled  to  an  immediate  acr 
^]uittal,  but  that  the  plaintiff,  having  made  a 
icafe  againfl  him,  was  entitled  to  have  the 
whole  cafe  fubmitted  to  the  jury  at  the  fame 
time,  and  confequently,  he  could  not  be  ex-^ 
amined  as  a  witnefs  for  the  other  defendant. 

If  the  plaintiff,    in  his  declaration,    flate  Liordr, 
that  the   defendant,    together  with   A.  B.  JJ"^^*"*^ 
committed  a  trefpafs,    this  will  not  deprive  Temp, 
the  defendant  of  the  teftimony  of  A.  B.  un-  SUf;"^ 
lefs  evidence  is  given  of  his  having  been  con-    ^^^^ 
cerned  in  the  f^ft,  and  that  procefs  had  iffued  ' 

againfl  him,  and  endeavours  ufed  to  ferve 
Jiim  with  it 

Other 
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Other  cafes,  which,  al  firft  fight,  feem  to 
expofe  a  witijefs  to  thisobjeotiou  on  account 
of  intereft,  are  taken  out  of  the  rule  by  a 
counter  intejreft  in  him,  as  >vhere  his  intereft 
in  the  event  of  the  c^ufe,  fupported  by  his 
evidence,  is  countera<5ie(l  by  an  equal  or 
greater  intereft,  that  jt  flioulU  l>e  decided 
otherwife;  for  inOance,  if  an  indidmcnt  be 
preferred  againft  a  coujity  for  not  repairing  a 
bridge,  and  the  only  qi^cftion  be  whether  it  is 
in  repair  or  not,  men  of  the  county  are  good 
witneffes;  becaufc  it  is  equally  defirable  to 
every  man  that  the  bridge,  for  convenience 
of  paflhgc,  fliould  be  repaired  M^hei}  it  is  ncr 
ceflary  ;  as  that  the  county  fliould  x\q\  be  put 
to  an  unnecelfary  charge ;  fo  that  they  are 
perfe6lly  indifferent,  being  equally  concejped 
in  both  fides  of  the  queftjonfoj. 

On  the  fame  principle,  the  acceptor  of  ^ 
bill  of  ejkchange  js  a  competent  wituefs  in  aii 
action  againft  the  drawer,  to  prove  that  he 
had  no  effeds,  and  thereby  prevent  the  ne-r 
ceffity  of  notice  to  him ;  for  though  by  fupr 
porting  the  aftion  againft  the  <lra\ver,  he  rcT 
Jieves  himfelf  from  an  aftion  at  the  fuit  of  the 
holder,  he,  at  the  fame  time,  gives  an  a61ion 
agaiuft  himfelf  at  the  fuit  of  the  drawer,  in 

(0)  By  Stat.  1  Ann,  R,  i.c,i%,f.  m.  Inhabitamts  of  the  coun- 
ty,  SiC.  are  made  good  tvjtnefles,  where  the  queiUon  is  whetlicr 
private  perfons,  Sec.  arc  obliged  to  repair. 

which 
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which  the  evidence  he  has  given  of  the. want  (fhMU.j, 
pf  confideration  will  not  avail  him,  but  n^uft  i^^Zu^ 
be  proved  by  another  witnefs,     JSat  wheird    <■■*    ■■  f 
man  is  proved  to  be  a -partner  with  anotheri  ^!bi^^ 
againft  whom  an  aftion  is  brought,  he  is  ho   PcakcN.p^ 
witnefs  to  prove  that  the  goods -were  fold  to    ^^ 
the  other,  as  his  fervant,  and  on  his  fole  ere* 
dit,  becaufe  here  the  ^6lion,  iWJiich  he  gives 
againft  himfelf,  is  countervailed. by  a  greater 
intereft  in  getting  rid  of  a.moiety  of  the  coils 
pf  the  prefent  a6iion,  to  which  he  as  partoet  - 
would  be  Hable  (p)  ;  but  this  iiitereft  mafjr  bfe  'Wng  yv 
removed  and  his  competency  rcftored  hj^i   f^fL^Ca/: 
jeleafe  from  his  partner,  of  any  demand  he  ^^l* 
may  liaye  upon  him  in  coufequehce  of  the 
yerdi^  .  ... 

The  evident  pqlicy  of  this  rule  of  law,  is      ^^^^fi^ 
to  prevent  thofe,  who  necdfarily  have  aftrong  '  gaiTHU 
bias  on  their  minds  from  being  put  in  a  fitua-     '^eficU 
tion,  where  their  intereft  may  induce  them  to     inureft. 
depart  from  the  truth ;  and,  therefore,  as   we 
faw  in  a  former  inftance,  where  the  intereft  is 
(li'iftly  formal,  arifing  from  the  fituation  in 
which  they  are  placed,  and  they-  cannot  be 
really  benefited  or  injured  by  the  event  of  the 
caufe,  it  does  not  apply.     Of  this  nature,  is 
the  cafe  of  a  guardian  in  foccage,  who  may 
be  examined  on  the  behalf  of  his  ward  in  an 

« 

(P)  For  other  inftance»  in  which  a  witnefs  is  adx^itted  on  ao- 
count  of  his  kydiiference,  fee  Digeft,  letter  B.  pi.  5. 

a6liQn 
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/PkXiis.f,  afijon  brought  by  him  :'  fo  a  grantee,  execu* 

Jg^S?*!-  *^^»   ^^  devifee,  who  is  merely  a  truftee,  and 

-gmifkiif  has  no  beneficial  intereft,  may,  in  cafes  where 

"  he  is  not  a  party  on  the  record,  give  evidence 

•Giib.Law  of  the  grant  to  him,*  or,  in  fupport  of  the  will, 

•GoflV,  l>y  proving  the  fanity  of  the  teftator,  and  the 

li^^\}'  circumftance  of  his  liavins:  .aded  in  the  trull 

290.  will  not  render  him  incompetent.^     But  the 

dtmT^  cafe  of  a  guardian  on  record/  ftands  on  a 

w^^rd*  ^^^y  different  foundation,  for  he  is  really  in-t 

j>Dugi.i39  terefted  in  the  event  of  the  fuit,  being  liable 

J6iiift^,^r  to  the  cofts,  in  cafe  the  verdjft  is  againft  the 

iw^^^'  '^^^*  ^^  proteds, 

T.  Ncaie,«  Where  a  right  is  claimed  by  a  witnefs, 

gtra.  102  .  ^jjj^j^  jg  fuppofed  to  intereft  him  in  the  event 

Mutmg     of  a  caufe,  it  fhould  be  confidered  before  he 
thmfeiw    Jg  reie6led  on  that  account,  whether  it  be  a 

nUiTified  ^  /  , 

^vhiTitba   itrift  legal  right,  or  one  exifting  merely  in  his 

^'  •^^'    o^n  imagination ;  for  if  the  latter  only  is  the 

cafe,  it  does  not  feem  to  fall  within  the  rule ; 

Hakrnpi     thus  it  has  been  faid  that  a  mere  tenant  at 

ciib.iAvr  ^vill  ni2iy  prove  livery  of  feilhi  in  his  leflbr, 

^v.124.      f0Y  his  intereft  being  fo  precarious  that  h^ 

cannot  maintain  an  afiion  for  the  pofleffion^ 

he  is  confidered  by  the  law  as  no  more  than 

the  fervant  or  bailiff  of  the  freeholder.    This 

inftance  c^n  hardly  now  be  confidered  as  an 

authority,  further  than  toward  the  eftablifli- 

ment  of  the  general  principle,  that  the  wit- 

jiefs  fhould  have  a  real,  and  not  a  mere  ideal 

intereft,  before  he  is  rejefted  ;  for  that  which 

the 


the  law  formerly  confidered  as  a  tenancy  at  Cfi^nrx^ 

^I'ill,  is  now  in  moft  cafes  converted  into  a  ^^^ 

tenancy  from  year  to  year,  whicb  being  a  ibemfei^eu 

permanent  intereft,    is  noticed  by  the  law  j  _ 


and,  therefore,  fuch  a  tenant  cannot  be  ex-  iXic  dcnu 
amined  in  fupport  of  hi*  landlord's  poi&flion:  wyji^'^ 
And  it  was  lontf  fince  faid,  that  if  a  landlord   S^^P*^?'* 

^  ,  Per  Twif- 

had  promifed  another  perfon  aleafe  of  his  land  den^iMod^ 
when  recovered,  fuch  perfon  could  not  be  a  ^** 
witneft;  for  this,  though  not  an  immediate 
vefted  intereft,  was  neveithelefs  a  right  which 
might  be  enforced  in  a  Court  of  Law  in 
cafe  a  verdi<Sb  fhould  be  procured  on  his  evi- 
dence. 

In  thefe  cafes,  the  witnefs  himfelf  clarmed   Fotber- 
a  right ;  but  where  the  witnefs  thinks  himfelf  Green-  ''* 
under  an  honorary  engagement  to  make  good   ^^^  ' 
a  lofs  if  it  is  not  repaired  by  the  event  of  the 
caufe,  though    he   knows  he  is  not  legally 
bound  to  do  fo,   it  has  been  held  fufficient  to 
rejeft  his  teftimony. 

Another  thing  to  be  obfcrved  in  the  appli-    Of  intereft 
cation  of  this  rule  of  law  is,  that  the  intereft    jS^]i,g 
muft  exift  at  the  time  the  fa6l  which  the  wit-    /^^^ 
nefs  is  to  prove  happened,  or  be  tlu'own  upon 
him  afterwards  by  operation  of  law,  or  the  a6k 
of  the  party  who  requires  his  teftimony ;  for  yideBent 
if  after  the  event  the  witnefs  becomes  inte-   ^   g^* 
refted  by  his  own  aft,  without  the  interference 
or  confent  of  the  party  by  whom  he  is,  called, 
fuch  fubfequent  intereft  >vill  not  render  him 

incora- 


158  witnesses; 

Ch.ni.i:3.'  itajcompctent    This  exception  to  the  general 
^{/^^    Eiilie  of  law,  is  founded  on  true  principles  of 
fiTf.       juftice,  for  otherwife  it  would  always  be  in 
^  the  power  of  the  wilnefs,  and  oftentimes  in 

that  of  the  adverfe  pally  himfelf,  to  deprive 
,  the  perfon  wanting  his  flleftinfiony,  of  the  be- 
Bariow  v.  nefit  of  it.  Thus  though  a  perfon  who  knows 
8kin.  586.  the  circumftances  of  a  caufe,  lays  a  wager  as 
Foxi'stra.  ^^  ^^^  event  of  it,  or  a  profecutor  lays  a 
652.  wager  that  he  convi6ls  a  defendant,  neither 

tlie  individual  in  the  one  cafe,  nor  the  pub- 
lic in  the  other,  will  be  deprived  of  the  right 
M'hich  they  previoufly  had  to  the  teftimony  of 
the  perfon  fo  intcrefting  himfelf. 
Ofinttrtfi       Not  only  muft  the  intereft  exift  at  the  time 
tbeiimiof  of  tlic  tranfaftioii,  but  it  muft  continue  to 
tSt'trwL    the  time  of  the  trial;  and  therefore  when  a 
witnefs  is  interefted  by  being  anfwerable  td 
one  of  the  parties  ;  or  will  have  a  demand  on 
that  party  in  cafe  the  caufe  is  unfuccefsful ;   a 
rcleafe  from  the  party  to  the  witnefs,  or  from 
the  witnefs  to  the  party,  as  the  cafe  may  re- 
quire by  taking  away  his  intereft,  reftores  his 
competency  ;  and  in  thefe  cafes,  if  the  party 
who  wiflies  to  call  the  witnefs,  tenders  a  re- 
teafe  to  him,  and  he  refufes  to  accept  it;  or 
^m^p'^w-   thfe  witnefs  having  a  claim,  tenders  a  releafe 
lery.WeU   on  his  part,  which  is  refufed,  he  maybeex- 
Dougit39  amined  as  a  witnefs ;  for  neither  the  witnefs 
^IJ'       himfelf,  nor  the  party  in  the  caufe^  can  ex- 
Append,      elude  his  teftimony,    by  an  objection  on  ac- 

«  Count 


WITNESSED.'  I5ff 

count  of  his  intereft,  when  that  intereft  has  in  Ch.in.f,5. 

truth  been  removed  (a).  Qfinier^ 

Ifliall  '"^ 


(q)  In  the  cafe  of  Gcodtitle  dem^  Towjkr  v.  Welford^  a  perfon 
who  was  devifec  of  a  reverfion  in  copyhold  prcmifes,  was  called 
to  fubftantiate  the  will,  by  proving  the  (anity  of  the  tcftator,  he 
had  furrendered  his  reverfion  to  the  ufe  of  the  heir  at  law,  but 
the  heir  h.id  refufed  to  accept  it,  yet  the  court  held  him  to  be  a 
competent  witnefs;  and  Mr.  Jnjiice  AJbhurft  faid,  *'  every  ob- 
jeftion  of  intereft  proceeds  on  the  prefnmption  that  it  may  bias 
the  mind  of  the  witnefs ;  but  that  prefumption  is  taken  awa/ 
by  proof  of  his  having  done  all  in  his  power  to  get  rid  of  his 
intereft." 

But  in  HoldfaJI  dem,  Anfiey  v.  DcrMfingy  z  Stra,  125^,  where  an 
annuity  of  lol.  per  annum  was  given  by  will  to  Llizabeth  the 
wife  oijcbn  Haiis,  for  life,  to  her  feparate  ufe^  and  alio  a  legacy 
of  ic/.  each  to  John  Halts  and  his  wife,  to  i^hich  will  John  ffaUt 
was  a  fubfcribing  witnefs  ;  the  Court  of  King's  Bench  held  Hairs 
could  not  be  a  witnefs,  though  the  deville  had  tendered  the  two 
legacies  of  10/.  w-ach.  The  Chitf  Juftice  in  ilelivering  the  refolu- 
tion  of  the  Court,  fiiid,  **  If  the  tender  would  be  equal  to  pay- 
ment of  the  two  money  lejjacies,  as  it  is  not  j  yet  the  annuity 
charged  upon  the  eft  ate  devifcd,  would  Itill  fublift;  and  further 
he  obferved,  tliat  the  tr'ue  time  for  aftert.uning  his  creJibJity  wa» 
the  time  of  atteftation,and  if  then  intcrciled,  he  could  not  after- 
wards be  a  wit*efs." 

£,or</*lftfir.«/J>W,indeliveringtheopinion  of  theCourt,in  fP"t?:Jbaf^ 
T.  Cbetivjndi  I  Burr.  417,  feff.  commented  much  at  lcn<;th  on  the 
word  ereiHbUy  as  applied  to  witnefl'cs  in  the  Statute  of  Frauds,  en 
which  the  deciiion  of  the  Court  in  the  lail  ca{t\  In  fome  mr.ifure, 
proceeded  -,  and  obferved,  "that  the  woni  v. n :!  n::ver  ufcd  as  i>  nony- 
nious  to  competent'^  but  when  applied,  it  prei'uppofes  the  evidence 
given.  After  the  competence  of  a  witnefs  is  allowed,  the  confi- 
demtion  of  his  credibility  a rifes,  and  not  before;  and  the  only 
confideration  in  deteimining  his  compel enc)',  muft  be  whether' 
he  was  competent  at  the  time  of  Bis  examination.  His  Lord  (hip 
laid,  that  the  decidon  of  the  court  in  that  cafe  Went  rather 
upon  the  particular  circum (lances  of  it,  than  upon  the  general 
proportion,  and  that  as  to  the  annuity,  there  was  no  rcleafe* 
There  could  be  no  payment  or  tender  without  the  interpofitian 
of  a  Court  of  Jullice,  becaufe  the  value  depended  nponunceitiin 

(llimation. 
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Ch.iii.f.3.       I  fliall  conclude  this  feftion,  by  obfeiTing 
^avift     ^^^  ^  jjjj^jj  ^jjQ  jg  intcrefted  in  the  event  of* 

BIS  CWfi 

Jntereft.  fuit,  IS  objcdionable  only  when  he  comes  to 

Z.     '  prove  a  fa6t  confident  with  his  intereft :  for 

V.  Pcnricc,  if  the  evidence  he  is  to  give  be  contrary  to  his 

^  ^*'  intereft,  he  is  the  heft  poffible  witnefs  that  can 


ellimatlon,  but  no  attempt  had  been  there  made  towards  paying 
or  tendering  the  valiie  of  the  annuity/*  It  is  impoflihle  to  con- 
vey, by  any  abridgment  of  the  cafe  of  Ifindbam  v.  Chet^nd,  the 
lubftance  even  of  the  very  elaborate  and  elegant  judgment  pro- 
nounced by  Lcrd  Mansfield  on  that  ocotfion ;  and  the  queAion 
here  made  having  been  fettled  by  legiflative  interference,  in  con- 
fequence  of  the  decifion  in  Anfi^  v.  Doavfing,  it  becomes  unnc- 
ceflary  to  ftate.  the  cafe  at  length, 

For  by  Stat.  25  G,  z.  c.  6.  it  is  enabled, 

1.  That  any  beneficial  devife,  legacy,  elbte,  interefl,  gift,  or 
appointment,  made  to  any  perfon  being  a  witnefs,  after  24th 
June,  1752,  to  any  will  or  codicil,  (hall  be  void^  and  fuch  perfon 
fhall  be  admitted  as  a  witnefs. 

2.  That  any  creditor  atteiling  any  will  or  codicil,  made  or  to 
be  made,  by  which  his  debt  is  cliarged  upon  land,  fhall  be  ad- 
mitted as  a  witnefs  to  the  execution  of  fuch  will  or  co^iicilj  not- 
with (landing  fuch  cliarge. 

3.  That  any  perfon  who  had  attefted  or  who  fhouldatteft  any 
will  or  codicil,  to  whom  any  legacy  or  bequtfl  was  or  ihould  be 
given,  luving  been  paid  or  releafed,  or  upon  tender  made  hav- 
ing rcfufed  to  accept  fuch  legacy  or  bequefl,  fhould  be  admitted 
as  a  witnefs  to  the  execution  of  fuch  will  or  codicil. 

4.  TlMt  any  legatee,  having  attefled,  or  who  fhould  atteft  a  wiU 
or  codicil,  and  who  (hould  have  died  in  the  life-time  of  the  tef^ 
tator,  or  before  he  had  received  or  releaied  his  legacy,  (hould 
be  deemed  a  legal  witnefs  on  fuch  will  or  codicil « 

After  which  there  is  a  provifo,  that  the  credit  of  every  fuck 
-witnefs,  in  any  of  the  cafes  before-mentioned,  ihall  be  fubjedi  to 
tl)e  confideiation  of  the  court  and  jury  before  whom  he  fhall  be 
examined,  or  the  Court  of  Equity  in  which  hit  teftimony  ihall 
be  made  ufe  of,  in  like  mai^ner  as  the  credit  of  witnefies  in  all 
other  cafes  ought  to  be  conildered  of,  and  detcnained. 

be 


be  called,  and  no  objeftion  can  be  made  to   ch.nr.r.3. 
him  by  the  party  in  the  caufe^     In  this  cafe,    ^z^nfihii 
however,  he  may  himfelf  fometimes  objed  to     imereji. 
be  examined,  becaufe  his  evidence  may  fub-   ' 
jeShim  to  future  inconvenience ;  but  of  this 
hereafter* 


-r    '-n  ,"  ■!     ■■     f  *'     .■■  ■  '^   /7    ■  ■■!    ,      ■    '    ,  "■  "     ■■  ■  '     ■  ly     ■ 


DIGEST  OF  CASES, 


As  TO  THE  INTEREST  OF  WITNESSES," 


{ A  )     tn  'Uibat  Cafes  Corpwators  and  dthirs  are  TVitneJfei 

en  public  ^ejlions. 

The  general  rule  as  to  this,  is,  I  beiierc,  corrcftly  ftated  fti 
the  preceding  fe^^ion;  antl  it  wa$  well  oblcrved  by  ScroggSf 
p.  J,  %  Ltv,  231,  that  it  cannot  be  a  general  rule  that  members 
of  corporations  (hall  be  admitted,  or  reftifcd  to  be  witnefles  in 
actions  for  or  againft  the  corporation,  but  every  cafe  (hall  (land 
upon  its  own  circumftances ;  to  wit,  whether  tiieir  intercft  be  fo 
valuable,  as  it  can  be  prefumed  it  may  occafion  partiality  in  them, 
Or  not ;  with  this  preliminary  obfcrvation,  I  (hall  refer  to  a  few 
•f  the  Ancient  cafes,  and  mo(^  of  the  more  modem  ones 

I .  In  the  cafe  of  the  Corp^ation  of  London  for  water-bailage, 
I  Fenlr.  351,  an  action  being  brought  by  the  Mayor  and  Com- 
monalty of  London,  for  tonnage  on  wine  imported  by  the  de- 
fendant, freemen  of  London  were  offered  as  witneffes  for  the 
plaintilfs ;  and  on  objed^ion  being  taken  to  them  by  the  defen* 
dant^s  coanfel,  becaufe  they  were  parties  (the  commonalty  com« 
piefaending  all  the  freemen),  and  likewife  interefted;  Scroggs^ 
polben,  and  Raymond^  were  of  opinion  that  they  were  wit^ 
^leflesj  bat  Jones,  J,  was  of  a  contrary  opinion ;  and  the  plain- 
liSCt  coanfel  having  other  witnefTei,  did  not  examine  them, 

M  B«t 
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ChJII.r.'t.  ^^^  '^^  another  cafe,  wliere  the  queftion  as  to  right  of  the  City  tS 

JDigefi  0f    toll  on  coals,  came  in  queftion,  it  appearing  that  the  Mayor  and 

Ca/is.       Sheriffs  had  the  toll  for  the  Coqsoration  at  large,  and  that  no 

II  individual  citizen  was  benefited  by  it,  the  freemen  were  held 

good  witnefles*     Rex  v.  Mi^,  &c.   $f  LomHohj  2  Lev.^  231. 

And  fo  in  the  cafe  of  King  v.  Carpintgr,  2  SbtrM*  47,  all  the 

judges,  except  Jwes^  held  them  good  witnefTes  in  fuch  cafes. 

2»  Upon  a  trial  at  bar,  of  an  ifFue  dire^ed  out  of  Chancery* 
whether  all  the  manor  of  S.  H.  was  within  the  County  of  Staf- 
ford, exception  was  taken  to  (bme  of  the  witnefTes,  who  were 
Ailed  to  prove  the  Manor-houfe  within  tlie  County  of  Salop, 
becaufe  they  were  of  that  county  themfelves  ;  but  it  was  ruled 
that  any  perfon  of  the  county,  if  he  was  not  within  the  hundred 
where  the  manor  waSj  might  be  a  witnefs :  for  as  to  the  county 
taxes,  every  hundred  pays  its  proportion  ;  but  as  to  hundreds, 
there  arc  particular  cluirges.  But  it  being  afterwards  proved 
that  there  was  a  general  tax  in  each  county,  for  maintenance  of 
the  fuit,  no  one  who  was  charged  thereto,  was  permitted  to  be  a 
witnefs.  The  County  rf  Salop  againfi  the  County  of  Stafford^  i  Si  J. 
192.  By  (bt.  %  G*2  c.  16.  /.  19.  hundredors  are  made  witnefTes 
forthe  hundred  in  a6>Ions  agiinft  them,  on  the  fhitute  cf  bueand 
cijt  and  by  ftat.  i  Arm  fi,  i.  c.  18.  /.  13.  inhabitants  of  any 
county,  divifion,  he.  are  made  good  witnefles  in  indidtments 
for  not  repairing  bridgesy  where  the  queftion  is  whether  thecoun- 
^,  &c«  or  a  private  peribn  is  liable  to  repair,    (vide  plac.  13.) 

3.  In  trefpafs,  the  plain tilf  claimed  as  lefTee  of  the  .Corporatiofi 
of  Kingfton,  who  as  Ix>rds  of  the  Manor  liad  approved  the  land 
In  queftion,  and  it  was  ruled  that  a  freeman  could  not  be  a  wit-- 
Aefs  to  prove  fufHciency  of.  common  left,  becaufe  the  rent  mufi 
t>e  referved  to  the  ufe  of  the  Corporation,  Burton  v.  Hindey  5  T. 
Rep.  174. 

4.  The  quefHon  being  whether  the  plaintiff  was  entitled  to  be 
eled^ed  Common- council -man  of  Appleby;  the  defendant  at- 
tempted to  difqualify  him,  by  fetiing  up  two  qualifications  which 
he  bad  not^viz.  a  burgage  tenure,  and  being  an  inhabitant;  and 
to  prove  tills,  called  one  who  was  an  inhabitant,  but  who  had 
not  a  burgage  tenure.  It  was  objected  tlut  he  was  no  witnefs 
Jo  narrow  the  right,  and  confine  it  po  burgage  tenants  and  in- 
habitants, liaving  one  of  thefe  qualifications  himielf,  and  there- 
fore fo  far  interefted,  as  he  was  nearer  the  right  he  fet  up  than 
other  pcrfons.  But  the  Court  faid,  there  was  a  necelTity  of  al- 
Rowing  fuch  people  in  a  quellioo  of  this  nature,  lince  they  muft 
belt  know  Uie  rigJit  \  beiidcs  he  was  in  effect  a  witiic£(  againft 

himfelf. 


WITNESSES.  Ids 

hmklf,  hy  faying,  though  I  am  an  inhabitant,  yet  I  hiv«  no  Ch.III.Cti 
right  to  be  ciio^  becaufe  I  have  not  a  burgage  tenure.  Su*-  JOisifi  9f 
^mifm  V.  Nenrti^t  i  Sirs.  5^3.  .  2  Lwd  Rajfm.  1353,  S,  C  &feu 

5.  Upon  infonoation,  ii»  nature  of  quo  wamuOB^  the  queftion  ,  m 
on  which  the  defendant's  title  turned  was,  whether  the  ibnner 

mayor  bad  a  right  to  nauM  two  eliibrs  to  return  a  jury,  if  the 
towfl-derk,  who  migbt  nominate  one,  was  ab&nt  or  refiifed. 
,^  The  fecond  elifor  nominated  by  the  mayor,  was  called  as  a  wit- 
nefs,  and  it  was  obje6^ed  to  his  competency,  that  he  haying  a£led 
under  fuch  a  nomination  was  liable  to  ap  inforcaatiotfi,  and, 
therefon,  could  not  b^  examitied.  The  judge  allowed  the  ob- 
je^lioiii  but,  on  motion  for  «ew  trial,  the  Court  thought  it 
went  only  to  his  credit,  and  granted  a  new  trial.    Ri^  v.  Roifki, 

6.  But  in  the  ca6  of  the  Om§ms  ^  QarfitiUrs^  Sec*  v.  Hay* 
'umd,  DougL  560,  ^bere  an  adtion  was  brought  b>  a  corporation 
on  a  cttft<mi»  a  ftranger  whoshad  adied  in  defiance  of  the  cyiionv 
ms  held  to  be  sm  iocoi^pctent  wiinejs. 

7.  On  the  trial  of  an  iffue  taken  on  the  return  to  a  numdamtu  to 
admit  a  man  to  his  freedopi,  as  the  eldeft  fun  of  a  freeman,  the 
•^tber  was  held  to  be  a  good  Witnefs  to  prove  the  cuHom  for  fons 
aT  freemen  .to  become  free,  Si§M  v.  Mayor  and  Bur  thefts  of  Qdk^ 
bamptoHy  I  Wils,  332. 

8.  Rex  V.  Pbiilips  and  Arrber,  at  Camb.  per  Lee,  C.  J,  Bui  If,  P. 
289,  the  queftion  being  whether  the  defendants  had  a  right  to 
be  freemen,  though  it  appeared  there  were  commons  belonging 
to  the  freemen,  yet  an  alderman  was  permitted  to  prove  them 
not  freemen,  itafpomr'mg  ibat  mat  but  aJdemun  *werepr'fOy  to  tbe 
tranfaOwnSf  in  making  perfimfree. 

9.  On  a  pfclcription  of  a  right  of  common,  as  appurtenant  to 
the  houfe  of  A.,  B*  who  has  a  iimilar  houie,  is  a  good  witnefs; 
hot  if  it  ift  claimed  by  cuftom,  «s  appurtenant  to  all  houfes  fimi* 
lar  to  that  of  A. ,  B.  would  not  be  a  witneis ;  becauie  the  record 
»ould>  in  this  caie,  be  evidence  of  his  right.^..  BuU  N,  F,  283* 

10«  By  iiat.  27  Goo,  3.  c,  29.  Pari(hioners  are^  made  competent 
witnefles  in  pnMfecutiotts  for  penalties  given  to  tbe  pariijb,  not 
exeeedii^  20/.  and  at  common  law  where  a  peribn  it  ttotraud^ 
tboqgk  rateable,  he  is  a  witneis.    Caft  brfore  Burland  B.  at  Saiy* 

II.  On  ut  appeal  againA  a  poor  rate,  becauie  certain  perfboa 
iff  nptntfedi  a  parifhioner,  who  ^  laaMi  to  be  rated»  but  is  noc 
in  h6t  rated,  is  a  competent  wkneis  to  prov^  tfaf  iBtte^dMU^  of 
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Ch.III.r.t.       ^^*  So  an  inhabitant^  who  is  not  rated,  is  a  cotifpetent  tiritneA 

Digifi  (ff    onan-appeal  between  his  own  parifli  and  another,  Rexr,  Littit 

Cafes.       LumUy^  6  T*.  Rep,  157  ;  though  left  out  of  the  rate  for  the  mere 

Ti-  purpoie  of  making  him  a  witnefs,  Rex  v«  InhMtants  rf  Kirdfmrd^ 

2  Ea/f,  559. 

13.  So  fuch  perfon  is  a  good  witnefji  to  extend  the  boundary 
of  his  pariihy  on  a  queftion  as  to  the  line  of  boundary  between 
two  adjoining  pariihes.  Deae9M  y.  Cooke,  Taimtom  Sfr.  Affix,  1789^ 
cited  ibid.  562* 

i^ .  In  fome  cafes,  freemen  interefted  as  fuch,  have  been  deem- 
ed competent  when  disfranchifed,  as  where  the  Company  of 
Sadlers  brought  debt  on  ftatute  i  Joe,  c,  it,  againft  a  man,  to 
recover  a  forfeiture,  for  making  (addles  infufficiently,  three  of 
the  company  being  disfranchifed,  and  declaring  on  the  voire  dare, 
that  they  had  no  aiTurance  of  being  reftored,  were  admitted  as 
witncfles,  (Sadlers*  Company  v.  Jones,  6  MW.  165)  j  but  where  a 
freeman  was  called,  and,  on  an  obje^^ion  to  his  teftimony,  the 
corporation  produced  a  judgment  in  the  mayor's  court,  where 
Upon  zfcire  facias  being  awarded,  and  two  nihils  returned,  he 
was  adjudged  to  be  disfranchifed}  the  man  faying  that  he  was 
not  fummoned,  and  knew  nothing  of  the  disfranchifemenr. 
Holt,  C,  J,  would  not  permit  him  to  be  examined.  Brown  \. 
Corporation  of  London,  11  Mod,  225. 


(B)     Servants  and  J^effU. 

1.  A  Banker's  clerk  having  paid  more  than  was  due  oh  a 
bill,  was  held  a  good  witnefs  in  an  a6lion  brought  by  the 
banker  to  recover  back  the  furplusj  and  this  from  nee^ty. 
Martin  v.  HorTel,  2  Stra.  647.  So  where  a  perfon  generally  en* 
trufted  his  fon  to  receive  money  for  him,  who  did  fo,  and  de- 
livered it  to  the  defendant ;  in  an  aftion  of  trover  to  recover  it, 
the  fon  was  held  a  good  witnefs.    Anorymous,  Salk.  289. 

2.  The  plaintifPs  fervant  having  given  money  of  liis  mafter*« 
to  the  defendant  for  illegal  infurances  in  tlie  lottery,  was  ad«> 
mitted  a  witnefs  for  his  mailer,  on  being  releafed  hy  bim.  Notei 
this  was -not  the  cafe  of  an  ordinary' tranfaflion  in  bufmefs^  and 
therefore  the  releaie  appears  to  have  been  neceffary  to  make  Htny 
a  witnefs,  Clarke  v.  Sbee,  Cowp.  199* 

3.  A.  fells  goods  to-  B,  and  afterwards  €•  dt^rct^Dp  to  pay  A.- 

and 
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tnd  piomiie^to  repay  him.    D.  pays  A.  and  afterwavds  B.  allows  Ch.I(I/.v 
tht  money  to  D.  in  account.    In  an  a6);ion  againft  C./B.  was     Digeft  of 
called  to  prove  the  account  (it  amounting  to  payment)  and  it      Cafis,' 
was  objedied,  that  the  contra6^  being  originally  only  between  A»     .  ■     .    i^ 
and  B. ,  B.  was  itill  liable  to  A.  and  was  therefore  fwearing  to 
difcharge  himfelf,  but  the  Chief  Juftice  (aid,  he  would  allow  hin^ 
to  be  a  witnefs  to  prove  the  payment-  as  a  fervant  to  C.  Browtt' 
fm  y.  Avefjy  i  Stra,  506. 

4.  A  fa^ofy  who  was  to  have  a  poundage,  according  to  tbo^ 
amunt  oftbefaUj  was  held  a  good  witnefs,  to  prove  the  contract 
in  an  adion  by  his  principal.  Dixon  v.  CoopiTy  3  Wib,  40^  And,  in 
like  manner,  a  fador,  who  was  to  have  all  above  a  certain  fum^ 
was  admitted  to  prove  a  contra^  above  that  fum,  by  Heatb  and 
Rooke,  J.  (diffenc.  Eyrc^  C  7.)  for  this  was  ftill  in  the  grdinary 
courfe  of  bufine fs.    Benjamin  v.  Portal,  2  H.  BUt(,  590. . 

5.  A.  having  received  money  as  for  the  \x(c  of  B.  lyas  admit- 
ted, in  an  action  by  B.  for  the  money,  to  prove  that  he  was  agents 
not  on  the  ground  of  neceflity,  but  becaufe  he  ftood  indiiferent 
in  point  of  intereft  between  the  parties,  being  liable  either  to  pay 
the  money  received  to  the  plaintiff,  or  to  refund  it  to  the  defeui 
dant  lUirton  v.  AtJanfon^  7  T,  Rtf.  480.  And,  on  the  fame  print 
ciple,  the  Captain  of  an  Indiamany  having  borcDwed  money  of 
the  plflii)ti£f,  was  permitted  to  pro?e  it  borrowed  for  the  ufe  of 
the  ihip  in  an  a£lion  againft  the  owners,  on  the  principle  that  he 
was  indifferent  between  the  parties,  being  in  all  events  anfwer-i 
able  to  one  or  the  other.  EsfMU  v.  tf^iili^9ms,'j  T.  Rep,  4819 
note  (e).  So  the  Mafter  of  a  (hip  for  which  the  plaintiff  had 
fapplied  provifums,  waa.  admitted  to  prove  that  the  defendant 
was  liable  as  being  owner.  Rowcroft  v.  Baffet^  Sitt.  at  CmidbalU 
aftir  HiU.  T.  1802,  cor.  U  Blanc,  J.  M.  S. 

6.  A.  delivered  South-^  Bonds  to  ^f  from  whom  they  were 
ftolen :  when  prefented  for  payment  of  the  intereft,  they  were 
flopped  by  Cf  (a  clerk),  againft  whom  D.  the  holder^  brought 
trover,  which  the  company  defended^  on  haying  a  bond  of  in* 
demnity  from  B*  This  bpnd  prevented  S*  from  being  czt 
amined  as  a  witnefs  in  the  a&ion  ag»inft  C.  fall  v.  Bojhck^ 
1  Stra.  575. 

But  A.  having  afterwards  brought  trover  againft  D.,  B.  wat 
held-a  good  witneis  in  fuch-afkion,  ibid^ 

7.  In  an  adlion  brought  zff^A  the  mafter  for  an'  injury,  b]i 
the  negligence  of  the  fervant,  he  is  not  a  witnefs  for  his  mafter 
until  releafed.  Therefore  a  bailiff,  to  whom  a  warrant  is  dire£t* 
ed«  cannot  be  exsmined  for  tl^e  iherif  in  an  adUon  for  efptp^ 
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Ch.III.r.t.  ^9*weli  V.  Hord,  i  Sirit,  650.  2  LordRaym.  1411.    Nori  fcnraiit, 

j^fVA/f  a/"    whole  buiinefs  it  is  to  take  care  of  the  pipes  of  the  New  River 

Ca/rs.       Company,  through  a  defeat  of  which  the  plaintiif  met  with  an 

m*    I      ■      accident.    Gree/i  v.  Nenv  Ri'ver  Company,  4  T,  Kgp.  589.     But  if 

the  mafter  releafes  the  fervant  in  fuch  dlfe,  he  it  a  good  witueis. 

Jerw  V.  Hi^fS,  z  Stra.  10S3. 

8.  So  in  an  aftion  for  finking  a  barge,  on  board  of  whicb  the 
plaintiff  had  a  cargo  of  corn,  the  mafter  is  a  good  witnefs  when 
releaftd  by    the    plaintiff.      Spitty  v.  Btwnu^    Ftakt's  M  P. 

9.  Bi\t  without  Aieh  Klea{fc,h«  it  not}  and,  in  like  manner,  in 
an  aflion  on  a  policy  on  goods,  on  board  a  ihip,  the  mafter  and 
owner  was  held  not  a  competent  witnefs  Xo  prove  the  ihip  fea 
worthy,  without  a  relcafe  by  the  plaintiff.  Rotberoe  v.  £//oir»  itu 
84.    Fox  V.  Luftfington^  ib.  note.  ^ 

so.  So  in  an  a^^ioh  on  a  policy  <)f  inrurance>  ftating  a  lofs  by 
the  ba-  ratry  of  the  mafter,  he  cannot  be  a  witnefs  for  the  under- 
writers to  prove  the  deviation  made  with  the  confent  of  the 
owners,  nnlefs  released  by  the  defendant  $  for  if  the  plaintiff  fuc* 
ceeds  on  hit  barratry,  iie  is  anfwerabl*^  to  the  underwriters. 
^hmpftn  V.  Sird^  i  B^.  Cdtf.  359. 
^  ll«  A  fbrvant  for  beating  whom  his  mafter  has  brought  tref- 

pafs,  may  be  a  witnefs  to  prove  the  beating.  Deal  v.  Harding^ 
I  Stra,  595,  and  Liwhv,  Fpg,  2  Stra,  944,  contrary  to  Dan/tey  v. 
W^bitufis  t  ^/TA.  414.  which  is  over-ruled  $ 'and,  in  like  manner, 
the  plaintifTs  daughter  being  i^uced^  is  a  good  witnefs  to 
prove  the  leduflion,  Co£k  v.  ffortkton^  %  Stra,  1 054. ;  but  (he 
cannot  givi  evidence  of  a  promife  of  marriage^  to  incrcafe  the 
^amagts. 

12.  On  an  information  for  Importing  teas  A*om  a  country  in 
which  they  were  grown,  contrary  to  the  aft  of  navigation,  the 
defendant  called  the  mafter  of  the  ftiip }  but  his  evidence  waa 
rejected,  though  there  had  been  no  information  again  ft  the  ihip, 
bccaufe  by  the  ftatqte  it  is  forfeited,  and  he  would  be  anfwerable 
over  to  the  owners^  Fu^er  v.  J^kfiny  Bimh,  140.  In  like  man* 
ner,  in  an  information  for  importing  India  iiiks,  the  mafter  of 
the  fhip  «\'as  rejected,  becaufe  he  being  an  abettor,  would  ba  iiabk; 
foa  penalty  of  500'.  Rkkfou\,  Sand/^rtb,  cited  ib. 

So  in  an  information  i\)f  importing  brandy  in  unlisable  cafies^ 
the  mafter  of  the  fliip  was  re}e£ted|  being  liable  to  a  penalty  of 
100/.  for  breaking  bulk,  Sp$f»g  v.  Faflingy  Buttb,  203. 

Note,  It  is  obferved  in  the  report  of  the  cafe  of  F§J!er  v.  J^d^- 
ftn,  tlHit  tliif  obje^ioA  never  was  allowed  before  j  and  a  tale  it 

mentioned 
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mnboned  to  have  happened  at  the  fame  fittings,  inhere  on  the  Ch.III.r.  ^» 
like  ebjedion  being  made  to  the  mailer  of  a  cart  (which  by  ilat*     mgejf  of. 
6  and  8  G.  i«   is  forfeited)  for  running  goods,  it  was  dif-       Cajf//. 
allowed.  — 

13.  In  actions  by  informers  for  felling  coals  without  meafuring 
by  the  bufhel,  the  fervants  are  witnefies  for  the  mafter,  notwith- 
ftanding  3  G.  z.  inflicts  a  penalty  upon  them  for  not  doing  it ; 
though  £jri,  J,  C.  did  on  that  acco«int,  in  two  or  three  inibnces, 
refttfe  to  receive  them.  Per  Lee,  C.  J.  in  E.  /•  (^mp»  v.  G$ftu^^ 
BwL  N.  P.  Z89.  ,    • 


(C)     TFittieJjfes  in  Cafes  of  Bankruptcy  and  Infolvency. 

# 

In  cafes  of  bankruptcy,  it  is' the  obvious  intercft  of  the  credi- 
tor to  increafe  the  dlviUble  fund  of  the  bankrupt,  and  the  bank* 
rupt  himfelf  alfo  has  the  fame  intereft,  becaufe  he  thereby  in- 
creafcs  his  own  allowance;  for  this  purpofe  therefore,  neither  arc 
admitted  as  witneffes  during  the  continuance  of  that  interell  \ 
and  by  the  policy  of  {he  bankrupt  laws,  the  bankrupt  himfelf 
cannot  at  any  time  give  evidence  to  fupport  his  own  com- 
mifllon. 

1.  Agreeable  to  thefe  principles,  it  has  been  held,  that  upon 
an  iflue  out  of  chancery,  to  try  whether  a  bankrupt  has  loft 
money  by  gaming,  a  creditor  of  the  bankrupt  cannot  be  examin- 
ed as  a  witnefs  to  prove  the  faft  of  his  liaving  fo  loft  money,  for 
he  thereby  increafes  the  divifible  fund,  by  depriving  him  of  his 
allowance*    Sbuttlfnvortt  v.  Bravo^  i  Stra.  507. 

2.  But  in  an  aflion  againfi:  a  man  who  pleads  his  difchargt 
under  an  infolvcnt  aft,  another  creditor,  who  is  no  party  to  the 
caufe,  may  be  admitted  to  prove  the  defendant  not  within  the  de-. 
fcription  of  the  aft  5  for  he  is  not  inmiediatcly  interefted,  nor 
will  the  reconl  be  evidence  for  him  in  any  future  aftion  of  hia 
own.    Norcot  v.  Ovo/,  i.  Stra,  650. 

3.  Neither  can  a  creditor  prove  the  aft  of  bankruptcy,  for  he  i« 
interefted  to  fupport  the  commiflion,  Koopis  v.  Cbapman^  FeakeU 
Caf,  80.  but  if  he  rcleafes  his  debt  to  the  aflignees,  he  may, 
though  the  bankrupt  himfelf  is  party  to  the  aftion  in  which  tho 
commiflion  is  difputed,  ib.  Ambrofe  v.  Clehdon,  Caf,  Temp.  HarJ^ 
t6j.  So  a  creditor,  who  has  fold  his  chance  of  recovering  a  debt^ 
and  whofe  intetrft  is  thereby  removed,  is  a  good  witnefs  to  prove 
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Ch.III«r.4.  ^^  petitioning  creditor's  debt  in  an  a6lion  by  the  afiigneei, 
/?!>//?  of    ^^^"^^^  ^'^  ^"^^^^9  ^i?»'«f  ▼•  Fur  hug,  %  Bloc.  1273. 
CaJ'tj.  4*  '^hc  bankrupt  iiimfclf  cannot,  in  any  cafe,  be  permitted  to 

wm  prove  his  own  bankruptcy,  the  petitioning  creditors"  debt,  or  hi& 

trading,  though  he  lias  obtained  bis  certificate,  and  releai'es  liis 
furplus  and  allowance,  field  v.  Curtis^  2  $tra,  829-  Chapmam  v. 
Qardner,  2  H,  Bloc,  279.  And  if  a  joint  commiflioQ  iflues  agalufl 
two,  one  cannot  be  called  to  prove  an  a6l  of  bankruptcy  com- 
initted  by  the  other.  Flofiiver  v.  Herbert,  cited  2  H.  Blac.  279. 
But  if  the  aifignees  prove  an.a^t  to  liave  been  committed  by  the 
fuppofed  bankrupt,  which  is  equivocal,  he  may  be  called  as  a 
vitnefs  by  the  other  fide  to  explain  tl^e  a^,  and  (hew  that  he  did 
not  thereby  become  a  bankrupt.  Oxlade  v.  Percbard,  2  E/p* 
Caf,  287. 

C.  As  a  bankrupt  cannot  Increase  his  fi;{id  while  interefted,  it 
follows  that  he  cannot,  in  any  cife,  be  examined  for  his  a/Iignees 
while  yncertiftcated  j  but  after  pertificate,  he  may  reieale  his 
allowance  and  furplus  to  his  adignces,  and  thereby  be  made  a 
competent  witnefs  to  incrtafe  the  fund,  for  he  has  then  no  in- 
terefl  in  it,  ButUr  v.  Cooke,  Cottf,  70.  So  if  his  alloviance  has 
been  paid,  he  is  competent,  for  he  is  not  bound  to  refund,  RuJ/ei 
y.  Rujel,  I  Brown,  269-  B.ut  where  a  fecond  commiiTion  has  itTued 
he  cannot  be  a  i/iritnefs  tp  increafe  the  fund  under  it,  till  he  has 
actually  paid  15/.  in  the  pound  -,  for  his  future  efFeds  are  not 
<)ifchargpd  by  bis  certificate  till  that  is  paid,  and  therefore  he  is 
l|:ill  intereiled  tQ  inpreaie  hi^  fund,  notwithfbjiding  his  certifi-- 
cate  and  releafe.    'Ketmit  v.  Qreiu^oIUrs,  Peake't  Caf.  3. 

6.  But  to  decreafe  his  eftate,  as  by  proving  in  an  a£Uon  againft 
A.  that  he  was  the  debtor,  a  bankrupt  is  a  good  witnefs,  though 
he  has  not  obtained  his  certificate.  l^aVter  y.  ^alker,  cite^ 
Q<u);^.  70. 


!*#«       p      I     ■  ■        I  IP     >< 


(  D  )     Of  Witnejps  on  IndUimentsfor  Forger isu 

t .  Th£  11^9  of  ^*  b«ing  forged  to.  a  receipt,  he  was  held  ail 
incompetent  witnefs  to  difprove  the  hand  writing  on- aaindi^tr 
ment  for  the  forgery.    /f#x  y.  iiu£el,  leach's  Cfp.  Caf,  lo. 

a*  So  where  a  perfon  having  a  bill  of  exchange  in  his  pofTeflioo^ 
Spdorfed  a  receipt  in  a  fi^itious  name  on  it,  the  acceptor  was. 
held  not  to  be  a  competent  witnefs  to  prove  the  payment^  w;th- 
dut  a  releafe^  from  the  indorlce*    Rtx  v.  Toflor,  ib»  255. 

J.  So» 
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J.  So  the  perfon  whofe  hand  writing  was  forged  to  a  letter  of  Ch.III.f.j* 
tittorqey  to  receive  ftock,  was  held  incompetent  to  difprove  his     2>ige/i  of 
hand  writing,  Rm  v.  Hl>odes,  2  Stra.  728.    Note,  In  Rex  v.  Parr,       Cafes, 
J^eacb^s  Cro.  Cmf,  487,  it  is  iaid,  that  the  ftock-liolder  was  ad-  -* 

mitted  in  that  cafe  (which  was  an  indidiment  for  perfonating 
kirn  to  receive  a  dividend)  to  frt^e  tbi  amount  of  the  flock  be  bad^ 
wtd  tbe  Snjidend  due  to  bim. 

5.  So  tiie  adlgnee  of  a  certificate  to  a  navy  bill,  whofe  nait# 
is  charged  to  have  been  forged  to  a  receipt  top  the  money,  is 
BOtti  competent  witnefs.    Rex  v.  Tbomtoit^  ib.  723. 

6.  In  like  manner,  on  an  indictment  for  forging  a  feaman^s 
will,  an  executor  named  in  a  fubfequent  will,  is  not  a  wit^ 
nefs  to  prove  the  firft  a  forgery.    Rex  v.  Rbodesy  ib.  29. 

J.  But  where  a  bank  note  was  forged  in  tbe  name  of  one  of 
the  caiiiiers,  lie'  not  being  perfonaily  chargeable,  was  held  to  bo 
a  wiMefs  to  prove  the  forgery,  though  he  had  given  fecurity  fop 
the  faithful  difcharge  of  his  duty.     Rex  v,  Uen»land,  ib.  350.  • 

3.  In  like  manner,  where  A»  remitted  a  bill  to  B.  (which  waa 
made  payable  to  him)  for  tbe  purpofe  of  paying  the  debt  of  A« 
to  a  third  perlbn,  ai|d  not  on  his  own  account,  B.  never  having 
received  the  bill,  and  having  no  intereft  in  it,  was  deemed  a 
competent  witnefs  to  prove  a  forgeryv  of  his  name  to  an  acqmt* 
tance  on  the  back.    Rex  v.  Sfonfonby^  ib.  374. 

9.  And  where  a  banker  had  paid  a  forged  draft,  and  being 
afterwards  convinced  of  the  forgery,  had  ftruck  the  >  money  out 
of  his  account  with  the  perfon  whole  name  swas  forged,  he  waa 
alio  admitted  to  be  a  witnefs.    Rex  v.  Vfl>ery  ib.  57. 

10.  So  where  a  man  was  indited  for  forging  a  receipt,  and 
the  peffon  whofe  name  was  forged  had  recovered  the  money 
from  the  prifoner,  he  was  admitted  a  witnefs  per  ^fArx,  C  Jm 
WiUis  Cajey  BuL  N,  P.  289. 

1 1.  Perfons  interefted  may  in  this,  as  in  other  cafes,  be  made 
witnefles  by  a  releafe ;  as  the  fuppofed  obligor  on  a  bond,  may 
be  ar  witnefs  when  i^leafed  by  the  obligee  (Dr,  Dodd's  Cafe^ 
teaeb^s  Cro.  Caf,  184^;  or  the  acceptor  of  a  bill,  when  releafed 
Vt  the  holder  Cfqylor's  Cafe,  ante^  pla.  3.)  and  the4ike. 
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CaiL.       (^)   ^/  ^^^P^^^  *^'^^  ^^^y  ^'  anfijuerabU  over^  or  have 
[_^  thenifilves  controlled. 

WHFR.E  a  perfon  has  entered  into  a  contraft  with  another* 
bis  ability  to  fulfil  w*bich  is  afterwards  difputed  by  a  third  pei^ 
i#n  in  a  court  of  juilicc,  and  the  confequence  of  a  recovery  by 
the  third  perfon,  would  be  an  immediate  right  in  the  ptrfon 
with  whom  the  contract  was  made  to  recover  againft  the  other 
who  contra(5led  with  him,  it  follows  that  fuch  contraAor  cannot 
be  examined  as  a  witncfs  in  liis  behalf,  till  releafed  by  luni.«— 
Therefore, 

1.  If  a  vendor  of  an  eftate  covenant  for  the  title,  or  warrant 
the  prefnifes,  he  qinnot  be  a  witnefs  to  fiipport  the  title  of  the 
Tcndee  in  an  a6Hon  again  ft  him  by  a  third  perfon,  for  the  pre- 
mifes,  2  RoWs  Abr,  685.  \  but  a  vendor  who  does  not  covenant  for 
the  title,  or  enter  into  any  warrantry,  is  a  good  witnefs:  Bujhy  v. 
Oreenjlate,  1  Stra,  445. 

2.  In  covenant  for  rent  upon  a  leafe  by  A.  to  B.  the  defend- 
ant pleaded,  that  C.  and  D.  bein^  feized  in  fee  before  the  demi(b 
in  the  indenture  demtfed  to  E. ,  ^bo  entered  upon  defendant's 
polleinon.  The  replication  admitted  the  feiziii  of  C.  and  P.  but 
ilated  that  they  dcmifcd  to  plaintiiF  before  they  demifed  to  E. , 
and  C.  was  held  a  competent  witnefs  to  prove  tl)e  point  in  iflue» 
for  the  verdict  could  not  be  given  in  evidence  in  any  a&ion 
which  might  afterwards  be  brought  either  by  or  agaiiiH  him« 
Bfily.  Harwocd,  3  71  Rep.  ^8.  But  if  two  perfons  are  con- 
tending ibr  the  poiTenfion,  ^jubo  an  to  pay  rmt  im  diffgrfpi  right^f 
there  the  landlord  could  not  be  admitted  a  witnefs  to  prove  the 
demife.     Per  Bul/er,  ib, 

3.  If  A.  agrees  to  indemnify  B.  (a  candidate  at  aa  eleflion) 
againft  a  moiety  of  the  expence«,  he  cannot  be  a  witnefs  for  C. 
(an  agent  of  B.)  in  an  aftion  againft  him  ibr  expences  incurred 
in  the  election,  for  he  is  liable  to  a  moiety  of  the  cofts  under 
his  indemnity,    Trelanvnfj  n  Tbct/uut  i  H»  Bloc.  303* 

Perfons  who  are  jointly  liable  with  the  party  to  the  cauie,  can- 
not be  witneiTes  to  defeat  the  deipand,  though  not  made  parties, 
if  they  are  thereby  benefited. 

4*  Thus  a  man  who  was  proved  to  be  a  partner  with  the  de- 
fendant, was  not  permitted  to  be  examined  for  the  purpofe  of 
proving  that  he  was  folely  liable,  apd  that  the  defendant  was  his 
fervant,  becaufe  by  that  evidence  he  difcharged  himielf  from  tho 
»  cofts 
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iofis  to  which  he  was  liable,    (hodaen  v.  Bfeamty  Ps^^iU  Ctf,  Ch.in.Ct. 
174.    But  if  his  fuppofed  partner  had  releafed  him  finom  thofe     higtA  aT 
cofts  lie  might  have  been  a  witnefs ;  and  therefore,  where  A.  be-       Cafiu 
ing  fued^  pleaded  that  the  contra6^  was  made  by  him  jointly    '"m         ■  ■ 
with  B. ,  which  fa6l  was  trnverfed,  B.  on  being  releafed  by  A* 
was  permitted  to  prove  it.    Ywtn^  v.  taimts^  %  £/p,  Caf,  103. 

5.  So  where  feveral  partners  of  a  ihip  by  deed,  appointed  a 
(hip*s  hufband,  and  he  laid  out  a  fum  of  money  in  infuring  th6 
whole  (hip,  and  brought  feveral  anions  againft  each  for  tho 
whole  money,  the  defendant  in  one  a6^ion  was  held  to  be  in* 
competent  to  prove  oh  the  trial  of  the  other,  that  the  money  was 
hid  out  againft  the  confent  of  the  owners.  French  v.  Sackhoufe^ 
Same  v.  Fu^n,  5  Burr,  2727. 

6.  In  an  adHon  againft  an  executor,  a  co-obligor  in  a  bond  to 
the  ordinary  imder  the  ftatute  of  diftribution,  was  held  to  be 
competent  to  prove  a  tender  of  the  debt,  for  he  was  not  interefted 
in  that  caufe,  and  the  bare  poffibiliij  of  his  being  liable  to  an 
a£lion  in  a  certain  event,  was  no  obje6bion  to  his  teftimony. 
Carter  v.  Fearce^  1  7*.  Rep.  163. 

7.  No  perfon  who  has  made  himfelf  liable  in  a  (econdary  de* 
gree,  as  bail,  the  guardian  of  an  infant  on  record  (Clutterbuck  v. 
Lord  Hmttingtower,  i  Sera.  506}  the  procbein  amy^  or  in  (hort  any 
perfon  who  has  undertaken  to  pay  the  cofts,  (Hopkins  v.  Keale,  2 
Stra.  1026,  Caf,  Temp.  Hard.  202)  can  be  ejtamined  as  a  witnef^ 
for  the  perfon  on  whofe  behalf  he  has  made  himfelf  liable  j  but 
in  thefe  cafes,  the  court  will,  on  motion,  permit  another  perfon 
to  be  fubftituted  for  him,  in  order  that  he  may  be  a  witnefs. 


(F)  0/  Perfins  ihemfehes  liabU  charging  others  (vide 
ante  (B)»  or  coming  to  claim  property  in  tbemfehes. 

1.  Persons  who  are  primarily  liable,  are  never  permitted  to 
pharge  others  by  their  evidence  imtil  releafed,  unlefs  in  cafes 
where  they  ftand  indifferent ;  and  therefore  if  a  workman  has 
been  employed  to  do  work  about  the  houfe  of  A.*  and  he  aAer« 
wards  brings  an  action  againft  another  workman,  who  con^ 
tra£ied  to  do  the  whole  for  a  certain  fum,  A.  cannot  prove  this 
^ft  tin  rdeafed  by  the  perfoii  fo  brin^g  the  zSivau  New  r^ 
Ckidj^,  Feake'e  Caf.  gH. 

2.  But  a  perfon  who  gives  a  bribe  to  another  at  an  eleftion  of 
members  of  parliament,  is  a  compe^nt  witnefs  to  pxxive  the 
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€3t.nr.r.t.   '^  ^^  ^'^  a6lkm  on  the  ftatute,  though  he  thereby  difcharget 

A^«/9  of    ^^^'^^^  from  the  penalty ;  for  by  this  provifjon,  the  legiflaturq  in- 

Csfeu       tended  he  fhould  be  a  witnefs.    (Mead  v.  Rolnnfia,  IViUesyd^zz). 

»,  So  the  perfon  bribed  is,  in  like  manner,  a  witnefs,  Bu/b  v.  Rorv- 

iims,  before  Fojier^  J,  at  Abingdon  Sum.  Afllzes,  17559   cited 

CoTvp,  199,  and  reported  by  the  name  of  Ba/b  v*  RaUingy  Sajh 

289-    This  do&rine  was  afterwards  doubted,  (*vUg  Ethuards  v. 

EiMtuSf  3  Baft.  45 1)9  but  in  a  fubfequent  cafe  the  court  confirmed 

it;  and  held  that  even  though  the  witnefs  intended  toufe  the  ver- 

ii£t  for  his  own  indemnity,  yet  that  be  wa»  a  witnefs  of  neceflity, 

Howard  y.  Siif-fy,  4  Eafl.  18a 

3.  A  man  who  has  been  arreted,  and  fuffered  by  the  fheriif  to 
efcape,  is  a  competent  witnefs  to  prove  the  efcape,  for  he  is  not 
difcharged  by  a  recovery  againft  the  Iheriff.  Cqft  v.  Cameron^ 
Fsaki's  Caf.  124.  Rix  v.  Warden  of  the  FUet,  Bui,  N.  P,  67.  So 
a  perfon  refcued,  is  a  witnefs  for  the  defendant  in  an  a^ion 
againft  him  for  the  refcue.    ffilfon  v.  Gary,  6  Mod.  211. 

4.  In  an  aflion  againft  the  acceptor  of  a  bill  of  exchange, 
brought  by  the  indorl'ee,  the  plaintiff  offered  to  call  the  indorfe^ 
to  prove  that  h^  indorfed  tbe  bill  to  the  plaintiM  to  receive  as 
agent  for  him,  and  that  he  was  Itill  beneficially  entitled  to  it, 
tnd  the  Court  held  him  an  incompetent  witnefs,  as  coming  to 
prove  a  right  in  himfelf,  which  would  be  benefited  by  defeatiiig 
the  plaintiff*s  a^ion.    Bucklaifd  v.  Tankard^  5  T*.  Rep.  cjS. 


SECTION  IV. 


Of  Perfons  incompetent  by  Hcafon  of  theip 
Jifilation  to  the  Partm, 

I"N  the  preceding  feftioiis,  our  attention  was 
confined  to  perfons  whofe  evidence  is  exclude4 
on  account  of  imbecility,  crime,  or  intereft, 
'We  are  now  to  confider  thofe  who  ftand  in 
a  different  fituation,  and  are  excluded  not  by 
reafon  of  any  difability,  but  on  account  of 
higher    duties,    either    domeftic    or   public. 


binding  them  to  filence. 


It 


It  has  been  before  mentioned,  that  no  one  Ch.iii,i:4. 
can  be  a  witnefs  for  himfelf ;  and  it  foUowd    ^^Sjl 

of  courfe  that  hulband  and  wife,  whofe  in-  7- 

terefts  the  law  has  united,  are  incompetent  to 
give  evidence  on  behalf  of  each  other ;  of 
any  other  perfon  whofe  interefts  are  the  fame 
(r)  :  and  the  law,  confidering  the  policy  of  buLR  P. 
marriage,  alfo  prevents  them  fiom  giving  ^^ 
evidence  againft  each  otlier;  for  it  would  be 
hard  that  the  wife,  who  could  not  be  a  witf 
nefs  for  her  hulband,  fliould  be  a  witnefs 
asfainft  him :  fuch  a  rule  would  occafion  im- 
placable  divifions  and  quarrels  between  them. 

The  rule  extends  even  to  criminal  profecu* 
tions,  except  the  cafe  of  high  treafon,  whert 
it  has  been  faid,  the  law  deems  the  allegiance 
due  to  the  Crown  paramount  fo  every  private  Srowni.41 
oblisration  :    (though    even    this    has    been   2Kcb.40| 

I  Hal  P  cl 

doubted;)  and  as  w^  have  before  feen  that  301/ 
witneffes  in  foine  degree  iiiterefted  may  be   ^^^^^^ 
admitted  where  abfolute  necefTvty  requires  it;   f.  16. 
fo  where  the  hulband  has  committed  perfoiiai  ' 
violence  on  the  wife,  i\\e  may,  from  the  ne* 
ceffity  of  the  cafe,  be  examined  as  a  witneis 
againft  him  ;  as  in  the  cafe  of  Lord  Audleyj    i  state  Tr* 
who  was  indicted  for  affifting  in  the  rape  of  ,Hutfan?Ic 
his  wife;  and  though   the  propriety  of.  this  vide  Sir 'n 
decifion  was  at  one  time  doubted,  yet  reafon  Rex.  ▼.  * 
feems  ftrongly  to  fupport  it ;  and  more  mo-  ^^(}l 

(r)  Therefore,  if  two  perfons  arc  jointly  indl6bed  for  sm  aflault> 
the  wife  of  one  cannot  be  admitted  as  a  witneft  ^or  the  otli^r. 
X«x  V.  fnderkk  9  Tr^Kiy,  t  Strut  1095* 

dera 


Cl1.1n.r4.  dern  cafes  have  adopted  the  pfaftice,   and 
J^^^    admitted  her  evidence  againft  her  hufband  of 

perfonal  violence,  or  ill-treatment  of  Ijerfelf. 

It  is  clearly  fettled,  that  a  woman  who  ne- 
ver was  legally  the  >vife  of  a  man,  though 
ihe  has  been  in  fad  married  to  him,  niav  be 
a  witnefs  againft  him;  as  in  an  indiftment 
BuL  N.  P.   for  bigamy ;  the  firft  marriage  being  proved 
^^*  by  other  witnefles,  the  fecond  wife  may  be 

examined  to  prove  the  marriage  with  her,  for 
Hawk.  lib.  fliC  IS  fiot  de  juve  his  wife  :  fo  if  a  woman  be 
f.*i6.         taken  away  by  force  and  married  ;  on  an  in- 
didment  againft  the  hufband  defaBoy  founded 
on  the  ftatute  3  Hen.  7, .  ihe  is  a  witnefs  to 
prove  the  fa6^,  becaufe  the  contraft  of  mar- 
riage being  obtained  in  exprefs  violation  of 
iHaI.P.C.  that  law,  has  no  binding  operation.     But  on 
.  '*  an  iDdi6hnent  for  bigamy  the  firft  wife  is  no 

witnefs  to  prove  her  marriage,  becaufe  Are  is 
legally  his  wife,  and  therefore  incompetent  to 
give  evidence  againft  him.     And  if  a  woman^ 

Twiflcton*  ^^^  ^^^  ^°^^  legally  the  wife  of  a  man,  be 
Appendix,  divorccd  a  vinculo  matrimonii  by  a^  of  par- 
liament, ihe  cannot  afterwards  be  called  as  a 
witnefs  againft  him  to  prove  any  fafl;  which 
happened  during  the  coverture;  but  Ihe  is 
competent  to  give  evidence  of  tranfafkions 
which  took  j>lace  fubfequent  fo  the  divorce. 

The  rule  of  law  does  not  merely  prevent  a 
huft)and  or  wife  from  giving  evidence  for  the 
purpofe  of  criminating  each  other;  it  goe^ 
much  further,  aad  pieclude^  aoy  cvidcitH^f 

which 


which  has  the  leaji  tendency  to  it,  or  which  €b.nii4» 
directly  prejudices  the  civil  rights  of  either.    J^jJS^ 
In  a  civil  aftion,  as  well  as  a  criminal  profe-   ■ 
cution,  they  are  not  permitted  to  give  any 
evidence  which,  in  its  future  effe6ls  may  cri- 
minate each  other;  and  this  rule  is  fo  iuvio^ 
lable,  that  no  confcnt  of  the  other  party  will 
authorize   the  breach  of   it.      But  in   civil 
actions,  where  neither  is  a  party,   the  wife 
may   be  called  as   a  witnefs  to  prove  faft^ 
which  may  eventually  charge  thehuiband  (s). 

(s)  In  af^ion  for  a  iralicious  pTX)((rciition,  the  defcndanf  was 
willing  that  the  pluintifTs  wife  thonld  be  examined.  Lord  Hand- 
nvicie,  **  Tlie  realbii  why  the  law  will  not  fuffer  the  wife  to  be  a 
witnefs  for  or  again  ft  her  ^uifband,  is  to  prefervc  the  peace  of 
families,  anfl  therefore  I  ftiall  never  encourage  Aich  a  confent  f 
and  (he  was  not  examined.  Barker  v.  Sir  H'oclfhu  Dixie,  Bart. 
Cafes  Tempm  Hard,  264. 

In  ejeilment  the  phiintiff  nindc  title  to  his  leflbr  to  the  lands 
in  qaeftion,  as  fon  and  heir  to  Jcrcme  Jaques,  and  Hatmab  his 
wife,  in  right  of  Hannah.  The  defendant  gave  in  evidence  that 
Jerome  Jaques  was  noarried  before  he  was  married  to  Hannah  ^ 
and  the  woman  to  whom  it  was  fuppofed  he  was  married  before, 
was  produced  at  the  trial,  Sum,  AJ!z.  13  ^.3.  at  Maidjiaie,  to 
prove  this  marriage.  The  counfel  for  the  plaintiff  oppofed  her 
teftiraony,  becaufe  (he  fwore  for  her  advantage;  viz.  to  have  a 
huiband,  the  hufband  being  then  living.  But  neverthelefs  Geuldf 
7.  of  the  King*$  Bench,  then  Judge  of  AiHze,'  admitted  her 
teftimony.  But  afterwards  the  fame  title  between  the  fame  par- 
ties,  was  tried  before  Ho//,  C.  J.  at  the  aflizes  in  March,  at  Maid-^ 
ftene,  1  Aon,  Reg.  and  he  refufed,  after  debate,  to  admit  the  former 
wife  to  be  a  witnefs  for  this  purpofe :  but  upon  other  evidence, 
the  former  marriage  was  proved  to  the  fatisfadiioA  of  the  jury, 
being  gentlemen,  whereupon  they  found  a  verdiffc  for  the  defen- 
dant. But  in  the  iame  trial  before  Gouldy  J.  the  jury  found  a 
▼erdift  for  tlie  plaintiff*  Brwgbtm  v.  Uarfitf  2  Lerd  Rapn^  752. 
•         .  In 
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CliJ[nX4«       In  likei  manner,  as  the  law  refpeds  th6  pH 
c!^!uf!  ^'**^  peace  of  men,  it  confiders  the  confiden 


tial 


th  an  a6lion  by  a  plaintifFy  as  a  feme  folcy  fot  goods  fold,  Scc% 
the  defendant  called  the  liuiband  as  a  Witnefs,  to  prove  that  (ht 
was  a  married  woman ;  ;md  be  was  admitted*  and  the  plaintilT 
was  non-fuited.  Oh  a  motion  to  fet  it  afide,  the  .majority  of  the 
Court  thought  that  he  was  not  admi/Tible  on  the  groundof  policy  s 
f«£Srr,' 7*  doubted  at  firft  upon  thegroandthiit  the  ha(band  was  not 
interelted  in  tlut  cafe,  but  h«  afttrwards  acceded  to  the  opinioa 
of  the  Court  upon  tlie  broad  ground  adopted  by  themi  of  tht 
impolicy  of  permitting  hufbai^d  and  wife  to  give  evidence  for  or 
againft  each  other.    Sentlij^  v.  Cpok,  cittd  2  T.  Rep,  265. 

In  the  cafe  of  the  King  againit  tbi  Inbaintants  of  Cliviger^  2  T. 
Rip»  263 ;  On  an  appeal  againft  an  order  of  removal,  the  refpon^ 
dents  proved  a  marriage  in  fa^  between  the  paupers ;  and  the 
appellants  contending  that  the  hufband  had  a  former  wife  livingt 
called  him,  but  he  denying  the  fa6^,  they  oifered  to  call  her  for 
the  purpofe  of  proving  it.  The  SeiTions  rejedted  her  evidencci 
and  the  qneftion  coming  on  before  the  Court  of  King*s  Bencb» 
the  Judges  of  that  Court  were  alfp  of  opinion  that  ihe  was  an 
incompetent  witnefs.  AJbburfi^  J.  faid,  **  The  ground  of  her  in* 
competency  arifes'from  a  principle  of  public  policy,  which  does 
not  permit  hufband  and  wife  to  give  evidence  that  may  e<uem^  tend 
to  crinunaie  each  other.  The  objedkion  is  not  confined  merely  to 
cafes  where  the  hufhand  or  the  wife  are  directly  accufed  of  any 
crime,  but  even  in  collateral  cafes,  if  tlieir  evidence  tends  that 
way,  it  (hall  not  be  admitted.  Now  l)ere  the  wife  was  called  t6 
coiitradiS  what  her  huiband  had  before  fwom,  and  to  prove  him 
gwllty  of  perjury,  as  well  as  bigamy ;  fo  that  the  tendency  of  her 
evidence  was  to  charge  him  with  two  crimes.  However,  though 
what  (he  might  then  fwear  could  not  be  given  in  evidence  on  a 
fubfequent  trial  for  bigamy,  yet  her  evidence  might  lead  to  a 
clurgc  for  that  crime,  and  ci^ufe  the  hulband  to  be  apprehended. 
In  that  point  of  view,  therefore,  I  am  of  opinion,  that  her  tefti* 
mony  ought  not  to  have  been  received,  becaufe  it  is  an  efia* 
blifhtd  maxim,  that  hu(band  and  wife  (hall  not  give  evidence 
to  criminate  each  other.''  Crofe^  J.  faid,  "  The  general  rule 
a^  to  hu(band  and  wife  being  witnefTes,  was  founded  not  on 
intere(l,  but  on  policy;  by  which  it  was  eilabU(hed,  that  a 
wife  (hould  not  be  called  to  give  tedimony  in  aiy  degree  to  erp* 

mnatf 
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iial  communications  made  for  the  pufpofe  of  Ch.iii.r.4. 
defence  in  a  Court  of  Juftice.     By  permitting  ^^^ 

a  man  to  entrufl  his  caufe  in  the  hands  of  a  . 

third  perfon,  it  efiabliOies  a  confidence  and 
truft  between  the  client  and  the  perfqn  fo  em^ 
ployed^  A  counjely  Jblicitor,  or  attorney^ 
cannot  condu6l  the  caufe  of  his  clien  t  if  he  i^ 
not  fully  inftrudled  in  the  eircumilances  at- 
tending it :  but  the  client  could  not  give  the 
inftru&ions  with  fafety,  if  the  fa6is  confided 
to  his  advocate  were  to  be  difclofed.     jBarrif-4 


Urhf/BMuti  and  UfdHdU  &if9,  that  flit  fliatt  not  bt 
called  evem  ituHre^fy  to  criminate  him  $  and  that  rule  Teems  to 
Iknre  go^emfed  all  the  decifioiis  from  that  tiriie  to  the  i^efent. 
TbA  trne  and  jiti:  ground  of  objedion  it  not  that  of  intereft,  but 
it  founded  on  the  political  inoonTenicnce  of  caufing  difien- 
tiont  in  families,-  between  hudiand  and  wife,  sini  fo  it  is  put  by 

In  Dannis  v.  DArzoM^,  4  7*.  Rif*  678,  which  was  an  adiod 
brought  by  the  tnifleeti  under  a  marriage  fettlement^  whereby 
goods  were  fecured  to  the  wife,  againft  the  (heriff  for  halting 
them  under  an  execution  againft  the  hufband  \  be  was  called  to 
pTOTe  the  identity  of  them:  an  objefiion  was  made  to  him  on 
account  of  intereft}  and  on  the  cafe  coming  before  the  Court, 
the  plaintifTs  counfel  argued  that  he  was  not  interefted^  but  it 
was  anfwered  fer  Lord  Kiitfon  C.  7.  that  independently  of  th^ 
queftionof  intereA^  husbands  and  wives  are  not  admitted  as  wit<^ 
aeflesy  either  for  or  againft  each  other :  from  their  being  fo  nearly 
conne&ed,  they  are  fuppofed  to  haye  fuch  a  bias  upon  their  minds^ 
that  they  arc  not  to  ba  pennitted  to  give  evidence  im  or  againft 
^acb  other* 

It  is  obferved  in  the  text,  that  between  third  perfons,  a  wife 
may  be  admitted  to  give  evidence,  which  throws  tiie  demand 
upon  her  huiband.  Thus  in  an  a^on  againft  the  daughter's 
hufband  for  her  wedding  cloaths^  her  lAether  was  admitted  to 
give  evidence,  which  (hewed  that  they  were  delivered  on  the 
cre^t  of  the  mother's  hufband.  WilUam  v.  J^hnfon^  1  Strm. 
504. 

N  vers 
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Ch.iii.r.4>  ters  and  attorney g,  therefore^  to  whom  fadte 
^CmM^.  ^^^  related  profeflionally,  during  a  caufe,  or 
in  contemplation  of  it,  are  neither  obliged  nor 

R^^^r  T  P^r"^i*t^^>  though  they  (Iiould  fo  far  forget 
Rep.  753.  their  duty  as  to  be  willing  to  do  fo,  to  dif- 
clofe  the  fafts  fo  divulged,  during  the  pen- 
Du  Barre,  dency  of  that  caufe,  or  at  any  future  time ; 
Peakc'8  '  and  if  a  foreigner,  in  communicating  with  his 
Dakn^v.     attorney,  has  recouiTe  to  an  interpreter,  he  is 

Smith,  equally  bound  to-  fecrefy.  But  where  the  at- 
ibid.108.     J^       V-    rir  •  •/  ^     *     *!, 

Vide  Doe  tomey-  himlelf  is,  as  it  were,  a  party  to  the 

v!  An-^^^  original  tranfaftion,  as  if  he  attefts  the  execu- 

drcws,  tion  of  a  fraudulent  deed,  was  prefent  when* 

Bai.  N.  p.'  his  client  was  fworn  to  an  anfwer  in  Chan- 

1  i22^con-  ^^^y^  Q*"  employed  as  the  fteward  or  ^tXL\(t)^ 

tra.  and  does  not  gain  his  knowledge  of  it  merely 

by 

(t)  Wilfon\.  RaJlaJ^  47*.  Ref,  753.  In  an  a6Vion  on  the  bri- 
bcyy  aft,  IT,  Handley  was  called,  who  depofed,  that  previous  to 
the  di  Ablution  of  parliament,  inthefpringof  1790,  he  ha<f  re- 
ceived letters  from  the  defendant,  which  he  had  given  to  Mrs. 
Hakdl^y  with  direftions  to  deftroy  them ;  but  did  not  know 
whether  flie  lia^  done  fo  or  not.  B,  Handhy  was  then  called^ 
who  laid  he  had  the  letters  in  queftion,  which  he  received  from 
Mrs.  /f.  and  tliat  IV.  H.  was  at  that  time  under  profecution  for 
bribery,  and  he  wifiied  to  render  him  what  afllftance  he  could. 
That  Mrs.  ff.  had  defired  him  to  deftroy  the  letters,  but  that  hd 
had  kept  them.  That  there  was  no  aftion  now  depending 
againft  fV.  H.  but  the  two  years  were  not  expired.  TLe  letters 
were  not,  as  he  knew  of,  put  inlo  his  hands  with  Jf^.  IPs  privity, 
but  he  had  kept  them  with  his  privity  or  confent.  /T.  H,  had 
indeed  defired  him  to  deftroy  them,  but  he  had  not  done  io^  for 
the  fame  reafon  as  he  had  not  complied  with  the  like  requeft 
from  Mrs.  H.  namely,  that  he  tiad  foon  after  the  feleftion  ftated« 
that  W,  H,  a6led  only  under  the  diredion  of  the  defendant  in  tht 
ele^ion  builnefs.    He  further  ilated,  that  he  was  not  then  con* 

'  •^  cerned 


by  tiie  relation  of  the  client^  the  rule  does  Ch.n1.h4. 
not  apply,  for  in  thefe  cafes,  there  was  no  pro-   ^^'^^ 
feJJioniH  confidence^  and  he  ftands  in  the  fame        , 
fituation    as    every  other   perfon.       In  like  ^^I'^f"  ^* 
manner  where  after  the  comprdihife,  though  4  t.  Rep. 
before  the  final  conblufic^n  of  a  eaufe,  d  party  ^^'* 
told  his  attorney,  by  way  of  exultation,  that 
he   had   fucceeded  in  recovering  a  fum  of 
money  to   which   he    was  •  not  entitled ;   it 
was    held   that   the    attorney   might   prove 
this  fa6l,  becaufe  it  was  not  a  confidential 
communication   for  the  purpofe  of  enabling 
him  to  condu6l  the  caufe:  and  for  the  fam 6  v[   n  l 
teafon,  if  an  attorney  in  the  courfe  of  a  caufe  ley's Ev.in 
interrogates  a  witnefs,  as  to  his  knowledge  of  ^King^- 
certainfa^,  and  fuch  witnefs,  on  beiiis:  called  ^^"'^S*^* 

II  St.  Tf i 

in  another  caufe,  gives  a  different  account  255/ 
from  that  formerly  related  by  him  to  the  at-       .  . 
torney,  the  adverfe  party  may  call  the  at- 
torney to  difcredit  the  witnefs  by  proving 

.the 

cemed  in  carrying  on  any  fuit  for  W,  H>  that  he  never  was  attor- 
ney in  any  a£^ion  of  indemnity;  that  he  had  been  applied  to  by 
iSPl  /r«  to  be  concemed,  but  had  declined  it  \  giving  as  a  reafon, 
that  he  was  under-flierifF,  and  a  material  witnefs  in  the  caufe. 
That  he  had  not  employed  /T.  ITt  attorney  for  him,  but  that 
W,  H»  bad  amfuUed  him  in  bis  frefiffion  oi  a  confidentud  perfotti  and 
bmd  afpUed  to  bim  both  befire  and  afUr  bt  bad  rtceivid  tbi  Utteri. 
He  bad  defired  ibe  'witnefs  to  confuk  nmtb  bis  attorutj^  nubicb  be  bad 
done^  as  nxjellas  lAnib  ff,  H.  bimfelf,  The  Utters  'were  comsnunicated 
to  bim  m  amfequence  ofW*  H,ttffhifig  to  bim  profeJionaUj.  On  this 
cafe  Mr.  B*  Tbompjbn,  who  tried  the  caufe  thought  that  B,  H* 
Was  confidentially  employed  by  W,  H^  and  that  therefore  he  could 
not  be  examined ;  but  the  Court  afterwardsi  being  of  a  contrary 
opinion,  granted  a- new  trial. 
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Ch.111.f4.  the  relation  made  to  him  on  fuch  exami^ 
Prtftfimt  nation. 

This   rule  of  profdTional  fecrefy  extends 

jonly  to  the   cafe  of  fafts  fiated  to  a  legal 
praditioner,  for  the  purpofe  of  enabling  him 
Sparke's      to  condud  a  caufe;  and  therefore  a  confeflion 
Petke*s^    to  a  clergyman  or  prieft,  for  the  purpofe  of 
Cafes,  77.    eafing  tlie  culprit's  confcience,  the  .ftatement 
of  King-      of  a  man  to  his  private  friend,  or  of  a  patient 
n  st^  Tr!'   *^  ^^^^  phyfician,  are  not  within  the  prote6lion 
243*  ^c.     of  the  law.     We  ihoul4  certainly  think  that 
'    the  friend,  or  the  phyfician,  who  voluntarily 
violated  the  confidence  repofed  in  him,  a£led 
diflionourably ;  but  he;  cannot  withhold  the 
faft,  if  called  upon  in  a  Court  of  Juftice. 
Perfius.         Where  a  man  has  by  putting  his  name  to 
'/gnedM    an  inflrument  given  a  fandion  to  it,  he  has 
^''A"^^*^    been  held  by  fome  judges  to  be  precluded  or 
eflopped  from  giving  any  evidence  in  a  CoUrt 
vidcWai-   of  Juftice  wliich  may  invalidate  it;  as  in  the 
ley/,'  T. "   cafe  of  a  party  to  a  bill  of  exchange  or  pro- 
Rep.  296.    niiflbry  note,  who  has  been  faid  not  to  be  an 
admiftible  witnefs  to  deftroy  it,  on  the  ground, 
that  it  would  be  enabling  two  perfons  to  conv- 
bine  together,  and  by  holding  out  a  falfe  cre- 
'   dit  to  the  world  to  deceive  and  impofe  on 
mankinds     On  this  principle  it  was  held,  that 
ibjj,  an  indorfer  could  not  be  a  wrtnefs  to  prove 

notes  ufurious  in  an  a6lion on  a  bondfounded 
on  fuch  notes>  though  the  notes  themfelves 
had  been  delivered  up  on  the  execution  of  the 
bond.     At  one  time  this  feems  to  have  been 

under- 
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i  ti&derftood  ajs  a  general  principle  applying  to   Ch.iii.f:4. 

arery  fpecies  of  written  inftrument ;  but  in  a  ^Mf^^h 
cafe  wpere  an  underwriter  of  a  policy  of  in-       ^f^. 
iurance  was  called  to  prove  the  inftrunient  I       ~' 
void  as  againft  another  underwriter,  and  ob-  Baker, ' 
jeaed  to  on  this  ground  ;  the  Court  declared,  ^pp**^^- 
that  it  extended  only  to  negotiable  inftru- 

,  ments,  and  he  was  admitted  to  give  evidence 

deftrudive  of 'the  policy.  It  had  been  in  »wrieht 
former  cafes'  determined,  that  a  man  atteft-  ro^V.LTt. 
ing  the  execution  of  a  will  was  not  thereby  ticr,3BuiT, 
eftopped  fyom  proving  the  infanity  of  the  tef-  juwe  v. 

\  tator,  though  it  went  much  t©  his  credit;   ]BbM6c 

and  in  a  late  cafe  *  in  which  that  of  Walton  v.    *Jordaine 
Shelly  c^mt  to  be  re-confidered,  and  under- .  brook, " 
went  much  difcuflion,  it  was  folemnly  decid-  ^^'  ^^* 
ed  by  the  Court  of  King's  Bench,  one  judge 

!  only  (Mr.  J.  AJhkurJi)  diflenting,  that  in  an 

aflion  by  an  indorfee  of  a  bill  of  exchange 

i  againft  the  acceptor,  the  latter  might  call  the 

payee  and  indorfer  to  prove  that  the  bill  was 
void  in  its  creation,  as  being  drawn  in  London 
without  ftamp,  though  dated  abroad;  and 
that  the  cafe  of  Walton  v.  Shelly  was  not  law. 
So  in  another  cafe,  Lord  Kenyon  held  the  in-  Rich  t^ 

I         dorfer  of  a  bill  pf  exchange  (he  being  releafed  J^^^ 
by  the  acceptor)  a  competent  witnefs  to  prove  \^'  ^24. 
that  he  parted  with  it  to  the  plaintiff  on  a  s.  c.  ^^' 
ufurious  coufideration.     We  are  now  confe- 
quently  to  confider^the  rule  as  no  longer  ex- 
ifting. 

N  3  It        . 
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ch.m.r.4.      It  has  in  fome  cafes  been  doubted  alfo,  how 
Moppedby   faj.  perfons  ^vho  have  paflfed  as  married  to  the 

fits  0*WM  *  , 

Aa.'      world,  may  be  admitted  to  prove  they  were 

•■~~'~   |iot  fo,  in  a  queftion  as  to  the  legitimacy  of 

their  iffi|e>  and  feveral  contradiftory  decifibns 

have  taken  place  on  this  point  (u)^    In  quef- 

C93^  594-  tions  of   legitimacy,   Lord  Mansfield  faid, 

that 


(u)  Rix  V.  Stockkmdt  Burr.  S,  C.  50$.  la  a  fefiont  cftfi^  proof 
was  given,  that  two  perfons  had  cohabited  together  as  man  and 
Tpvife  for  thirty  years,  and  the  feflions  refiifed  to  hear  the  fnp- 
poTed  huiband  examined,  to  prove  that  no  marriage  had  in  fad 
taken  place  between  them»  and  the  Court  of  King's  Bench  held 
the  decifion  to  be  right.  But  in  Rex  v.  Sl  Peter  Bmir,  Set.  Cafi 
35  BuL  N,  P.  112.  it  was  held  that  the  fuppofed  husband  was  a 
competent  witnefs  to  difprove  the  nuirriage. 

In  StMkiem  v.  StMufen,  PteikeU  Caf^  32.  Lwd  K^ej^m  permitted 
a  man  who  liad  been  in  h&.  married,  to  prove  that  the  banns  of 
marriage  were  not  duly  publifhed;  and  in  a  ftill  later  cafe  which 
pune  before  the  Court,  the  fiputed  wife  was  hekl  to  be  compe- 
tent to  prove  ihe  was  not  married.    Thus  in 

Rex  V.  Inb^hiiants  of  Bromley^  6  T.  Rep*  330.  On  the  hearing 
an  appeal  from  an  order  of  removal,  the  refpondents  produced 
fvidence  to  (hew  the  iettlement  of  the  pauper's  father  was  at 
BromUfi  and  in  order  to  prove  his  marriage  with  themothert 
produced  witnefles  to  prove  they  cohabited  together,  and  were 
reputed  as  man  and  wife.  The  defendant  offered  to  produce 
the  mother  to  (hew  that  (ke  never  was  married,  or  that  if  the 
ever  was,  the  ceremony  took  place  in  heUmd,  under  fuch  cir- 
cumflances  as  the  appellants  contended  by  the  laws,  of  IreUmdf 
rendered  it  wholly  void.  Thi3  was  objefted  to,  and  the  Court 
of  Quarter  8efiiunfl  bemg  of  that  opinion  mje6ted  it,  fubjeft  to 
the  opinion  of  the  Court*  Isrd  KeiffM  (aid,  this  evidence  was 
certainly  admifTible,  though  the  juilices  of  (eiHons  were  to  judge 
as  to  the  cffe£t  of  it.  His  Lordfbip  then  mentioned  Rex  v.  St* 
Pei^t  and  £iid,  there  are  taao^  other  cafei  itt  whiek  it  has  bem 
decided,  that  the  parents  may  be  called  as  witneffes  with  zefpeft 
^0  the  legitimacy  of  their  iifue  \  and  if  they  may  be  called  to 
prove  they  are  legitimate  children}  there  is  no  reafon  why  they 
'    1  (hould 
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that  as  to  the  time  of  the  births  the  father  ch.ni.f.4. 
and  mother  were  the  mod  proper  witneffes  to  ^^//'^  ^ 
prove  it;  and  in  the  principal  cafe,  declara-       ^^^ 
tions  of  the  deceafed  parents,  that  a  child  was  . 

bom  Ae/bre  the  marriage,  was  admitted;  but  dcm. 
he  added,  that  it  was  a  rule  founded  in  d^-  Mofs!^^* 
cency,  morality,  and  policy,  that  they  fhould  Cowp-sgi, 
not  be  permitted  to  fay  after  marriage  that, 
they  had  had  no  connexion,  and  therefore 
that  the  offspring  was  fpurjous,  more  efpeci- 
ally  the  mother  who*  was  the  offending  party; 
that  point,  his  Lordfliip  added,  was  folemnly 
determined  at  the  delegates.    The  quellion  of 
accefs  or  non-accefs,    was    totally  different 
from  giving  evidence  of   the  time  of  the 
birth;  and  it  was  clear,  that  the  declarations  ibid.  59a. 
of  a  father  or  ipother  could  not  be  given  in 
evidence  to   baftardize  the  ilfue  born  after 
marriage  (a^). 

ihonld  be  coniidered  as  inicompetent,  when  called  to  prove  that 
the  children  are  illegitimate:  but  in  ail  theie  cafes  fuch  tefti- 
laonjr  is  open  to  great  obiervation. 

(x)  III  Rix  V.  Readout  Gaf.  Temp.  Hard.  79.  On,  an  order  of 
baiardjr,  the  perfon  on  whom  the  baftard  was  charged  to  be  got 
was  a  married  woman,  and  the  Court  held  that  ihe  was  com* 
petentto  prove  the  criminal  conver^tion  of  the  defendant  witl) 
her,  but  not  the  non-accefs  of  her  hufband. 


K  4 
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ch.iii.f.5. 

Prrvilege, 


Title  V. 
Grevctt; 
2LordRay. 
1008. 

Hawl^ns 
V.  Perkins 
I  Stra.  406. 


Of  Perfons  who  are  privileged  from  giving 

Evidence. 

I  OBSERVED  before,  that  no  one  could  be 
compelled  to  give  evidence  which  tended  to 
charsce  himfelf  with  a  crime.  It  has  alfo  been 
held,  that  this  rule  of  law  prbteds  a  man's 
pecuniary  interefts,  as  well  as  his  perfon  from 
punifhment ;  and  that  therefore  he  is  not 
compellable  to  give  any  anfwer  which  may 
fubjeQ;  him  to  a  civil  action,  or  charge  him- 
felf with  a  debt,  (y)     ^ut  as  a  man  cannot» 

(y)  Baitt  v.  Hargravi,  K,  B,  Sit.  at  GmidbaB  after  HiL  Term, 
35  G.  3  MS.  AiTumpfit  for  money-  had  and  received.  The 
defendant  had  been  clerk  to  the  plaintifF,  who  was  a  coniider- 
able  wharfinger,  and  had  received  feveral  fums  of  money  in  that 
chaniAer,  which  had  not  been  paid  over  to  the  plaintiflT. 

The  defendant  contended,  that  he  was  not  liable  to  pay  this 
money  to  the  plaintiff,  having  paid  it  over  to  one  Wr^bt,  ano- 
ther  clerk  of  the  plaintifTs,  who  was  aathorized  to  receive  it 
from  him. 

To  prove  this  cafe,  he  called  fTrigbt  as  a  witn^is,  who  fwore 
that  he  knew  the  fbite  of  the  defendant's  account,  and  that  no 
money  was  due  from  the  defendi^t  ^o  the  plaintiff.  Upon  which 
Erfldne,  the  plaintifTs  counfel,  afked  him,  whether  fome  money 
was  not  due  from  fpme  perfon  to  the  plaintiff  $  and  the  witneft 
demurring  to  this  queftion,  Lord  Kenjfon  faid,  that  he  would  not 
oblige  him  to  anfwer  any  queftion,  which  might  tend  to  chai^ 
himfelf  with  the  debt.  A  man  might  come  voluntarily,  and 
charge  himfelf  with  a  debt,  but  l^e  could  not  be  tomfeOed  to 

charge 
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by  making  his  intereft  the  fame  as  that  of  the  Ch.nLf.5» 
party  who  has  a  right  to  his  teflimony,  de-  ^"^^^" 
prive  fuch  party  pf  the  benefit  of  it ;  fo  nei- 
ther can  he,  by  voluntarily  acquiring  an  in- 
tereft the  other  way,  enable  himfelf  to  objeft 
to  give  evidence;  and  therefore  where  a 
fubfcribing  witnefs  to  a  promiflbry  note 
afterwards  became  bail  for  the  maker,  he 
was  compelled  to  give  evidence  of  the  exe-» 

cution. 

* 

charge  himielf  civilly,  say  more  than  to  make  himfelf  liable  to  a 
criminal  profecntion. 

The  jury  belienng  that  Wrigbt  was  authorifed  to  receiTe  this 
money,  and  that  it  had  been  paid  to  him,  were  about  to  find  a 
▼eidift  for  the  defendant,  when  the  plaintiff  chofe  to  be  non« 
fttited.  V 

Kapus  V.  Towgoodj  K,  B,  Sit,  at  GwUhaUy  after  Mkh,  Term,  37 
G,  3  MS.  Debt  on  Stat.  7  G,  2.  r.  8:  againft  ftock-jobbing.  The 
plaintiff  called  Hprdm^  the  broker  who  made  the  contia6it,  to 
prove  the  fa6t«  By  the  4th  fedfc.  of  the  ABl  of  Parliament,  he  it 
fubjefted  to  a  penalty  of  500/.  He  objefted  to  anfwer  any  que  A 
tion  which  might  tend  to  chaxge  himfelf  with  the  penalty. 
Gibbs,  for  the  pUdatiff,  contended,  that  as  this  was  not  an  in- 
disable  offence,  but  merely  fubje6ie4  th^  party  to  a  pecuniaiy 
penalty,  he  could  not  refiife  to  be  examined.  Lwrd  JCnr^mr  was 
of  opinion,  he  could  not  compel  him  to  give  evidence,  which 
would  fubjeS  lum  to  a  penalty.  For  want  of  other  evidence^ 
the  plaintiff  was  nonfuited.  The  Court  of  IC  B.  afterwards 
gave  time  to  the  Plaintiff  to  proceed  to  trial  in  two  other  a^ons 
brought  by  him  againft  other  perfons,  until  the  time  within 
yrhich  the  a£kion  againft  the  broker  is  to  be  c<»nmenced  had 
rlapfe^    Vide  Kt^i  v.  S^tr^  7  7*.  Kif.  178. 
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Of  the  Examination  of  IVitueJ/es^ 

These  are  the  feveral  obje6liana  to  which 
witneires  are  liable ;  and  it  was  formerly  the 
rule  either  to  examine  a  wltnefs  upon  the 
voire  direj  as  to  his  fituation,  or  to  call  other 
witneflea  to  prove  him  interefted,  &c.  The 
party  againft  m  hotn  he  was  produced  had  hia 
election  which  of  thefe  modes  he  would  pur- 
fue,  but  he  could  not  adopt  both ;  and  if  the 
witnefs  denied  his  intereft,  no  other  evidence 
could  afterwards  be  produced  to  prove  it,  fo^ 
the  purpofe  of  rendering  him  incompetent, 
though  the  party  was  not  precluded  from 
contradidling  the  fa6l  fo  fworn  by  other  evir 
<lence;  and  thereby  lefientng  the  credit  of 
the  witnefs  with  the  jury.  If  he  appeared 
to  be  Incompetent,  either  by  his  own  cx-» 
amination  on  the  voire  dirCj  ot  by  other  evi* 
deiice,  the  objeftion  was  immediately  made, 
for  if  not  taken  before  he  was  fwom  in  chi^, 
it  was  confidered  as  too  late  after  he  had 
been  examined  by  the  party  calling  him, 
and  crofs-examined  by  the  other  fide.  But 
the  modern  praftice  is  to  fwear  the  witnefs  in 
chief  in  the  firft  inftance;  and  if  at  any  time 
during  the  trial  it  is  difcovered  that  he  is  in  a 

fituation 


fituation  which  renders  him  iuGompetent)  it  iia  chjiLf^ 
then  time  to  Uke  the  objeAion ;  but  the  barq  ^^"^^^ 

circumfiance  of  a:  \ritnefs  being  difcovered  to    r- 

be  incompetent  after  the  trial,  is  not  alone  ^^^"^  ^' 
fufficient  ground  fur  a  new  trial ;  however  it  i  t.  Rep. 
may,  when  added  to  others,  weigh  with  the  ^'^' 
difcretion  of  the  Court. 

On  this  examination  of  a  witnefs,  as  to  his 
fituation,  he  may  be  afked  any  quefiions  con- 
cerning inftruments  he  has  executed,  &c. 
without  producing  thofe  inftruments ;  for  the 
party  agamft  whom  he  is  called,  not  knowing 
the  witneffes  to  be  produced  againft  him, 
cannot  always  be  prepared  with  the  evidence 
to  prove. him  incompetent. 

So  if  a  witnefs  on  .examination  confeffes  Botham  r. 
diat  he  was  originally  interefted,  he  may  re-  pl^f's*^* 
ftore  his  competency  by  proving  that  he  has  ^*^-  ^'^• 
been  fince  a  bankrupt,  and  received  his  certi-  s.  c. 
ficate,  or  any  other  fad;  whereby  his  intereft 
is  determined.      But  had  his  intereft  been 
proved    by  other    evidence,    his    certificate 
ihould  have  been  produced ;  and  if  a  releafe 
is  given  by  or  to  the  witnefs,  for  the  exprefs 
purpoTe  of  rendering  him  competent,  it  ihould 
be  produced,    and  the    fubfcribing  witnefs 
called  to  prove  it 

When  a  witnefs  is  not  liable  to  any  legal 
obje^on,  he  is  firil  examined  by  the  counfel 
for  the  party  on  whofe  behalf  he  comes  to  give 
evidence^  as  to  his  knowledge  of  the  fa£b  he  is 

to 
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ch.ni.r.6.  to  prove.  This  examination,  in  cafes  of  any 
Examna-  intricacy,  is  a  duty  of  no  fmall  importance 
.^____  in  the  counfel ;  for,  as  pn  the  one  hand  the 
law  will  not  permit  him  to  put  what  are  called 
leading  queilions,  viz.  to  form  them  in  fuch 
a  way  as  would  inftruA  the  witnels  in  the  an* 
fwers  he  is  to  give ;  fo  on  the  other,  he  ihould 
be  careful  that  he  makes  himfelf  fufficiently 
underflood  by  the  witnefs,  who  may  otherwife 
omit  fome  material  Circumftance  of  the  cafe. 

The  counfel  retained  on  the  other  fide,  next 
crofs-examines  the  witnefs,  and  the  witnefs 
not  being  fuppofed  fo  friendly  to  his  client  as 
to  the  party  by  whom  he  is  called,  he  is  not  re- 
flrained  to  any  particular  mode  of  examina^ 
tion,  but  may  put  what  queftions  he  pleafes.  He 
may,  for  the  purpofe  of  trying  the  credit  of  the 
M'itnefs,  fuppofe  fads,  apparently  conncBted 
with  the  caufe,  which  have  no  exifience  but 
in  his  own  imagination,  and  aik  the  Mdtnefs 
if  they  did  not  happen.  No  mifchief  can 
arife  from  this  courfe  of  examination ;  for,  if 
the  witnefs  is  determined  to  fpeak  nothing 
but  the  truth,  he  will  deny  every  thing  fo 
fuggeiled,  and  the  teftimony  of  every  other 
who  is  called  will  confirm  him.  But  it  fre- 
quently happens,  on  the  other  hand,  that  wit- 
nefies,  who  have  entered  into  a  wicked  con- 
fpiracy  to  defeat  juftice,  .and  who,  having 
made  up  their  (lory  together,  agree  upon  the 
general  features  of  the  cafe,  will,  when  exa* 

mined 


/MK» 


trtT)ii:s8£r.  189 

tnined  out  of  the  hearing  of  each  dther,  (z)  Gh.in.f.6« 
by  their  variations  in  little  circumftances, 
as  to  which  they  are  unprepared,  betray  the 
villany  of  their  attempt ;  and  by  their  con- 
traditions  be  rendered  utteiiy  unworthy  of 
credit.  A  crofs-examination  to  this  extent  has 
never  been  objcfted  to ;  but  how  far  a  counfel 
may,  on  crofs-examination,  inquire  into  mat- 
ters ^rei^n  to  the  caujhy  for  the  purpofe  of 
aiFe^ing  the  charader  and  credit  of  the  witnefs^ 
18,  as  I  have  before  obferved,  at  prefent  not 
very  ^ell  fettled. 

Of  late  years,  the  rule  has  been  fomewhat 
relaxed  in  the  cafe  of  an  original  examina-" 
tion,  and  where  it  evidently  appeared  that  a 
witnefs  was  hoftile  to  the  party  by  whom 
he  was  called,  and  unwilling  to  anfwer 
quefiions  put  to  him;  the  examination  in 
chief  has  been  permitted  to  alTume  the  ap- 
pearance of  a  crofs-examination,  and  lead- 
ing queftions  to  be  put  to  a  witnefs.  It  is 
impoffible  to  point  out  the  cafes  in- which  the 
general  rule  of  law  ihall  be  fo  departed  from  ; 
and  therefore  it  muft  be  left  wholly  to  the 
difcretion  of  the  judge,   who  in  general  is 

(k)  It  appears  that  the  prefeat  practice  of  mdering  witneflet 
out  of  Court  during  the  progrefs  of  a  caufe,  fo  as  to  prevent 
them  from  hearing  the  teftlmony  of  others,  is  very  ancient. 
Fortefcue  de  Laudibus,  r.  26,  lays,  <'  £t  fi  neceffitas  exegerit^ 
dividantar  Tefles  hujuimodi,  donee  ipfi  depofuerint,  quicquid 
velinty  ita  quod  di^um  unius  non  docebit  ant  concitabic  eorum 
alium  ad  confimiliter  tcftificandum.  Sec  alfo  ffiOiam  v.  Hulir, 
I  Ski.  131. 

guided 
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Ob,mj.6.  guided  by  the  demeanour  of  the  witneftt  atd 
ExamoM-  tjjg  fituation  he  ilands  in  with  relation  to  the 
J  parties. 

Ante,  8.         The  party  examined  muft,  as  wa$  before  ob- 
ferved,  dcpofe  to  thofe  fa^ls  only  of  which 
he  has  an  immediate  knowledge  and  recol-* 
Tanner  v.  leftion.     He  may  refrefh  his  memory  with  a 
cited  3  T.    copy  takcu  by  himfelf  from  a  day-book  ;  and 
Rep.  754.    jf  Y\e  can  then  fpeak  pofitively  as  to  his  re-* 
colleAion;  it  is  fufiicient ;  but,  if  he  has  no  re*' 
colleflion,  further  than  finding  the  entry  in 
Jacob  V,      his  book,  the  book  itfelf  muft  be  produced; 
I  J5;aft4^7.  Where  the  defendant  had  iigned  acknowledg- 
ments of  having  received  money,  in  a  day* 
book  of  the  plaintiff,  and  the  plaintifTs  clerk 
afterwards  read  over  the  items  to  him,  and 
he  acknowledged  they  were  all  right,  it'  was 
held  that  the  witnrfs  might  refrefh  his  me-» 
mory  by  referring  to  tlie  book,  although  there 
was  no  flamp  to  the  items  on  which  the  re-* 
ceipt  was  written;  for  this  was  only  proving  a 
verbal  acknowledgment,   and  not  a  written 
receipt* 

Though  witnefTes  can  in  general  fpeak  only 
as  to  JaSis,  yet  in  queflions  of  fcience,  per-* 
fons  verfed  in  the  fubjeft,  may  deliver  their 
opinions  upon  oath,  on  the  cafe  proved  by 
the  other  witneffes.  Thus  a  phyfician  who  has 
not  feen  the  particular  patient,  may,  after 
hearing  the  evidence  of  others,  be  called  to 
prove  on  his  oath,  the  general  efFeds  of  the 
difeafe  defcribed  by  them;  and  its  proba- 
ble 


bte  cQtifeqaflaceft  in  the  particular  cafe;  for  CMifX6v 
though  not  a  diftinft  faft,  it  ia  ftill  general  ^"""^ ' 
infonnatioD,  which  the  reft  of  maiikiud  {land  .■ 
in  need  of^  to  enable  tliem  to  form  an  acr 
curate  judgment  on  the  iUbjeS;  in  difpute. 
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SECTION  vir. 

Of  procuring  the  Aiiewiance,  of  Witntffes^ 
and  their  Privilege  from  Arrefi. 

To  enable  a  n^an  to  produce  his  witneffes 
befpre  a  jury  i«  cafes  where, they  will  not 
voluntarily  appear  on  his  behalf,  the  law  has 
provided  a  cowpulfory  remedy  by  the  writ  of 
fij)p^nn.  The  names  of  four  witnefTes  may 
be  put  in  this  writ,  and  if  the  perfon  whofe 
teftimgny  is  required  is  in  pofleflion  of  any 
deed  qr  writing,  the  produ6lion  of  which  is 
neceflary  for  the  party,  a  fpecial  claufe  may 
be  infeited  in  the  writ  commanding  him  to 
bring  it  with  him,  (whence  the  writ  is  de<* 
nominated  afukp^na  duces  tecwnj)  or  a  notice 
to  produce  the  inftrument  may  be  given  to 
the  witnefs  at  the  time  of  ferving  the  fub- 
pcena.  Under  this  writ  however  the  party  Miles  t. 
cannot  coqipel  a  third  perfon  to  produce  any  ^^^\c 
paper  which  conftitutes  a  part  of  his  title,  or  405« 
which  would  ex^fq  him  to  an  action.    The 

fervice 
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ekjns.2.  fervice  6f  the  writ  of  fubpoena  is  made  by  de^ 

"** livering  a  copy  to  the  vitnefs  and  ihewing 

him  the  original,  at  the  fame  time  tendering 

a  reafonable  fum  of  money  for  his  ^expences 

Jfearfon      according  to  his  flation  in  life ;  and  if  after 

BougL       this,  he  neglefls  to  attend,  he  will  be  liable 

^^^'  either  to  an  attachment,  to  an  a&ion  at  the 

common  law  for  damages,  or  to  an  adion  on 

the  ftatute  of  s  Eliz.  c.  9.  for  the  penalty  of* 

ten  pounds,  and  the  further  recompence  given 

by  that  ftatute,  at  the  ele6iion  of  the  party 

injtired  by  his  negligenc€f. 

But  Courts  of  Juftice  take  care  of  the  in- 

terefts  of  the  witnefs  at  the  fame  time  that 

teimmond  they  are  attentive  to  thofe  of  the  fuitdf ;  and 

\'^n^.  therefore,  unleft  the  fiibpoena  be  fer\'ed  a  rei^ 

fonable  time  before  the  day  of  trial,  fo  as  td 

aiapman    enable  a  witnefs  to  arrange  his  affairSf  and  a 

v.Pomton,    ^  ^    .         ^  ^  °   ,        -  .  . 

t  stnu        fufficient  fum  of  money  tendered  to  him,  to 
**^^*         enable  him  to  go  to,  ftay  at,  and  return  from^ 
the  place  of  trial,  he  will  not  be  liable  to 
puniihment  for  negleAing  to  attend :  if  hav-' 
ing  omitted  to  infift  on  receiving  the  neceffary 
V   money  at  the  time  i^M^fubpcsna  is  ferved,  the 
witnefs  aflcs  for  it  when  called,  the  Judge  will 
tiot  compel  him  to  be  fworn  till  fully  indemni- 
fied ;  and  if  he  attends  and  gives  evidence 
without  having  been  paiid  any  Uiing,  the  per** 
fon  who  canfed  him  to  be  ferved  with  a  /i/i- 
pana^  will  be  liable  to  an  adion  for  his'  ex^ 
pences^ 
When  a  witnefs  is  in  cuftody,  of.  ferving  on 

board 
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board  a  fliip  and  his  commanding  officer  will   Ch.iii.f^. 
not  let  him  attend,  a  Habeas  Corpus  ad  tcfti"   ' 
Jicandum  is  neceffary ;  for  which  an  applica- 
tion ihould  be  mide  to  a  Judge,  upon  alfi-   \^f^' 
davit,  fwom  by  the  party  applying,   Aating 
that  he  is  a  material  witnefs,  and  willing  to 
attend.      Upon  this  application  the    Judge   5^^* 
will,  if  he  thinks  right,  grant  hisjiat  for  the   Cowp.67a.  . 
writ;  but  where  it  appears  not  to  be  done  bond  Rex  v. 
Jide  but  MMth  a  view  of  removing  a  prifoner   ^g^f,^ 
in  execution,  the  Court-  w4Il   refufe  it.     So    144^1 
where  the    defendant    is   in   cuftody    on    a   Langfton 
charge  of  high  treafon,  or  as  prifoner  at  war,    k  b!"?"' 
it  will  not  be  granted  without  the  confent  ^"J^*  ^^^ 
of  the  Secretary  of  State.     When  this  wiit   35  G.  3.* 
is  granted  it  is   delivered    to  the  officer  in   pyricvT 
whofe  cuftody  the  witnefs  is,  who  brings  him    Newnham, 
up  on  being  paid  his  reafonable  charges.  ^igf ' 

The  perfon  of  a  witnefs  attending  the  trial 
of  a  caufe  is  fafe  from  arreft  in  any  civil  aftion 
while  gojng  to,  Haying  at,  or  returning  from 
the  place  of  trial,  or,  as  it  is  ufually  termed, 
eundOy  mordndoy  et  redeundo,  and  if  arrefted 
during  this  time,  the  Court  on  which  he  is 
attending  will  difcharge  him,  and  cenfuje  the 
officer.      This   privilege  has  been  extended   Spencev. 
even  to  a  party  attending  an  arbitrator ;  and    Eaft.  89? 
though  in  ftri6tnefs   it  does  not  authorize  a 
man  to  loiter  or  deviate  from   the  way,  yet 
Courts  of  Juftice  have  not  been  very  rigid   Lightfoot 
in  confining  the  protedion:  therefore,  where  ^Came- 

£\  ron,  2 
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a  defendant,  Avho  was  attending  his  caufe  at 
the  fittings,  which  was  put  off  early  in  tlie 
day,  ftaj'ed  in  Court  till  five  in  the  after- 
noon, and  then  went  with  his  attorney  and 
witnefles  to  dine  at  a  tavern,  and  was  arrefted 
there  while  at  dinner;  the  Court  held  that 
taking  this  refreiliment  did  not  deftroy  his 
privilege,  and  he- was  difcharged.  So  where  a 
witnefs  having  attended  the  aflizes,  on  a  trial 
which  was  over  about  four  in  the  afternoon, 
ftaid  in  the  aflize  town  till  after  dinner  the 
next  day,  and  then,  while  going  home  in  a 
coach,  was  arrefted  about  feven  in  the  evening, 
the  Court  ordered  her  difcharge,  though  her 
refidence  was  not  above  twenty  miles  from 
the  place  of  trial 
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COMPENDIUM,  &c. 


PART  II. 


CHAP.  I. 


OF  EVIDENCE -IN  GENERAL,  AS  REGULATED  BY 
TH£  PLEADINGS  AND  OTHER  PROCEEDINGS  IN 
A  CAUSE. 

TO   ascertain  the  evidence  necessary  to 
support  an  action,   the  first  thing  to  be 
attended  to  is  the  form  in  which  the  action 
is  brought,  and  the  statement  of  the  case  as 
contained  in    the  Declaration.      In  most  in- 
stances  the  particular  circumstances  of   the 
case  are  set  forth,  but  in  some  few  the  law 
permits  the  use  of  a  certain  prescribed  form» 
wholly  fictitious,  and  quite  contrary  to  the 
facts  whereon  the  action  is  founded. 

In  the  first  clafs  of  actions,  the  plaintiff  15 
bound  to  prove  the  facts  stated  in  his  Decla- 
ration ;  any  materid  variance  between  that 
statement  and  the  evidence,  will  be  fatal  to  his 
cause ;  and  though  in  fact  he  may  shew  a  gogd 
cause  of  action,  yet  not  having  truly  stated  it 
on  the  Record,  he  fails  on  account  of  the  va- 
riance. 
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OF    PLEADIXGS 

To  iiotiee  in  this  place  the  numerous  casc^r 
which  have  arisen  on  variances  between  the 
pleadings  and  the  evidence,  would  ^  tend  to 
confuse  rather  than  to  convey  any  intelhgencc 
to  the  reader.  It  may  l>e  proper  to  observe  i\x. 
general,  that  when  the  Declaration  contains 
impertinent  matter,  foreign  to  the  cause,  and 
which  the  Master  on  a  reference  to  him  woul4 
strike  out,  such  impertinent  matter  will  be  re- 
jected by  the  Court,  and  need  not  be  proved. 
But  where  facts  themselves  unnccessaiy  and 
immaterial,  but  at  the  same  time  not  wholly 
impertinent,  are  set  out  in  the  Declaration, 

« 

these  must  be  proved,  though  no  evidence 
would  have  been  required  of  them,  had  they 
Dot  been  alledgcd. 

In  general,  dates  and  sums  are  immaterial, 
and  being  stated  under  a  vidtlicety  the  party  is 
not  bound  to  strict  proof;  but  where  any 
written  instrument  or  record  is  stated,  or  the 
exact  time  or  monev  is  material  to  the  merits 
of  the  cause,  it  then  becomes  necessary  to 
prove  the  fact  exactly  as  laid.  Thus  where  in 
tin  action  for  a  malicious  prosecution,  the  De** 
claration  stated  that  the  indictment  came  on 
'to  be  tried  on  the  fl5tli  February,  and  by  the 
Hecord  it  appeared  that  it  was  tried  on  another 
•day,  the  variance  was  held  to  be  fatal.  So 
whcire  the  return  of  a  writ  is  mistated,  the 
production  of  the  writ  so  mistated  will  not 
support  the  pleadings.  In  an  action  for  usury, 
the  loan  was  stated  to  have  been  made  on  tlie 
«lst  of  December,  when  in  fact  it  took  place 

OD 
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t)n  the  23d;  and  the  plaintiff  was  nonsuited     ch,  i. 
on  account  of  this  variance.     So  in  a  plea  of  y^riancein 
set-off  to  a  bond,  where  the  defendant  is  re-    stancti. 


-quired  by  the  statute  to  set  out  in  his  plea  the  ~ " 

exact  sum  due  to  the  plaintiff;  if  he  state  a  less  tyood  v. 
sura  to  be  due  than  actually  is,   the  sum  so  y^^^^'^ 
staled   may  be  traversed,   and  the  defendant  460. 
"will  fail  on  his  plea. 

In  the  above  cases  the  days  and  sums  were 
so  material,   that  no  form  of  pleading  could 
have  helped  the  party ;    but   where   the   day 
or  sum  is  not  material  to  the  merits  of  th<j^ 
cause,  the  plaintiff  may,  by  stating  it  under  a 
'Videlicet  (as  observed  above)  escape  the  dan- 
ger   of  a  variance,    which    might   otherwise 
be  fatal.      Thus,    where  a  Declaration  on  a  Dunrton 
Marrahty  of  sheep  stated,  that  in  consideration  cor.Buiier 
the  plaintiff  would   buy  of  the  defendant  45  ^f  ^-  P- 
sheep  for  54/.    11, v.   Gd.  the  defendant  pro-  T.Rep.67 
mised  they  wefe  sound ;  and  it  appeared  in 
evidence,  that  the  price  was  54>l.    I'is.  6d.; 
this   not   being   laid   under   a   Tidelicet,    the 
plaintiff  was  nonsuited;   but.  had  the  Decla- 
ration stated  the  purchase  to  have  been  for  a 
large  sum  of  money,  to  tcit,  5^1.  11^.  6d.  the 
variance  would  have  been  immaterial. 

Contracts  should  in  all  cases  be  truly  set  out ;  t  T.  Rep. 
if  the  contract  be  different  from  the  Declaration  ^^°' 
in  any  part,  tlie  whole  foundation  of  the  ac- 
tion fails;  because  the  contract  is  entire.      So  oriiEn  r, 
where  a  right  or  custom  is  pleaded,  it  should  ^^,5J['^* 
be  stated  with  all  exceptions  and  modifications  Cowp.  6;8. 
to  which  it  is  liable;  otherwise  the  pleading 

O  3  wiU 
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Part  II.  "^^ill  ^^t  be  supported  by  the  evidence.  If  a 
Varianeiin  custoiH  be  statc^d  as  that  of  a  particular. place, 

stances,    cvideuce  will  not  be  received  of  the  like  cus- 

torn    prevailing   in  a  place   adjoining.     Thus 

v^  HmX  ^^^  custom  of  tithing  in  the  parish  of  A.  will 
ins,Cowp.  not  be  evidence  of  the  custom  of  tithing  in  the 

807.  r 

parish  of  B.  if  the  custom  of  that  parish  only 
be  pleaded.     But  had  it  been  laid  as  the  cus- 
tom of  a  larger  district,  including  both  A.  and 
B.  it  would  have  been  evidence  in  support  of 
Dean  and    the  issue.     In  lite  manner  the  custom  of  one 
Elv  v'.^^^*^  manor  will  not  be  evidence  of  the  custom  of 
Warren,     another   adjoininsL   unless  in    cases  of  some 
Duke  of     general  law  or  quality,  of  which  description 
v^Fraifce   ^^  ^^^   general   rule  of  most   manors  in    the 
iStra.654.  northern    counties     bordering    on    Scotland, 
and    therefore    called    Border  Law,    that    the 
tenant  shall  be  admitted,  and  jpay  a  fine  on 
the  death  of  every  new  lord. 

In  cases  jvhere  the  law  gives  a  general  form 
of.  Declaration,  as  in  trover  ejectment,  &c. 
the  plaintiff  has  only  to  prove  his  title  to  re- 
cover,  and  by  a  fiction  of  tlie  law,  that  title  is 
considered  as  proving  the  case  stated  on  the 
Record,  and  the  Jury  are  directed  to  find  the 
facts  so  stated. 

Actions  may  be  again  considered  as  they  arc 
local  or  transitori/.  Local  actions  must,  as 
the  term  hnplies,  be  laid  in  the  county  where 
the  cause  of  action  arises.  The  county  is  in 
tWs  case  a  material  circumstance  in  the  cause, 
and  unless  the  plaintiff  prove  it  as  laid  in  the 
declaration,  this  variance  is  fatal  to  his  action* 

•  But 
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But  in  those  aqtions  which  are  tramilarTj^  the     cb.  r. 
plaintiff  has  the  privilege  of  electing  any  county  ^^^^^^^^ 

he  pleases,  and  the  place  laid  in  the  Declara-  1_ 

tion  is  merely  forma ly  and  need  not  agree  with 
the  proof.     Thus  where  in  an  action  for  run-  Drewiy  ▼. 
ning  dow^n  the  plaintiff's  boat,  the  declaration  tjrcd.^ 
stated  the  injury  to  have  been  done  ;?e«r  Half-  SS^- 
^^''ay  Reach,  in  the  River  Thames ;  and  it  was 
proved  to  have  happened  in  Half- Way  Reach ; 
the  proof  was  held  to  support  the  Declaration. 
So  where  an  action  of  assumpsit  was  brought,  Frith  v. 
on  an  agreement   to  procure  the  plaintiff  a  ra^'jiote. 
booth  at  a  horse-race,   and   the  Declaration 
stated  that  there  was  a  race  upon  Barnet  Com- 
mon, in   the  Count i/  of  Middlesex ;   and   it 
appeared  in  evidence  that  the  whole  of  Barnet 
Common   was    in   Ilertfoi^dshire  ;     this  was 
also  held  to  be  no  variance. 

In  these  transitory  actions,  however,  the  de- 
fendant may  change  the  venue  by  motion  to 
the  Court,  founded  on  an  affidavit  that  the 
cause  of  action  arose  wholly  in  another,  county  5 
and  the  plaintiff  cannot  bring  it  back  to  the 
county  -where  it  was  originally  laid,  without 
undertaking  to  give  material' evidence  in  that 
county.  This  undertaking  makes  thfe  action  Santler  t. 
in  some  degree  local^  and  unless  the  plain-  bi^c'^ioJ^j, 
tiff  comply  with  the  conditiort,  he  will  be  non- 
suited on  tba  trial.     The  defendant  therefore 

* 

should,  in  all  cases  where  the  plaintiff  has  so 
undertaken,  be^prepared  to  produce  the  Rule 
at  the  trial,  in  order  to  bind  the  plaintiff  to  hia 


engagement. 
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Tart  II.  It  wsus  formerly  held,  that  on  an  undertaking 

Furianci  of  this  natuFC,  the  plaintiff  could  not  give  any 

■  evidence  which  arose  in  another  county,  but  that 

1  Sid.  442  all  his  evidence  must  arise  in  the  county  wherein 
Salk,  669.  the  venue  was  laid ;  but  it  is  now  deemed  suffi- 
cient  if  he  give  any  one   material   piece   of 

2  T,  Rep.  evidence  arising  in  that  county ;  and  even  in 
*^**  actions  in  their  nature  local,   if  the  different 

facts  which  constitute  the  right  of  action  arise 
in  different  counties,  the  plaintiff  has  his  elec- 
tion in  which  to  lay  his  cause. 
Watksn«,        A  Deed  inroUcd  in  JVIiddlesex,  or  the  pro- 
2  T.  Rtp/  duction  of  a  Rule  for  payment  of  money  into 
^75'  Court  in  the  action,  though  obtained  after  the 

Rule  to  change  the  venue  was  discharged,  is  a 
sufficient  compliance  with  the  undertaking  to 
give  material  evidence  in  that  county. 
Gerard  v.        So  if  has  been  said  that  proof,  of  the  cause 
f  H^Blac    ^^'^^tion  arising  in  a  foreign  country,  is  suiii- 
280.  cient,  but  the   bare  circumstance  of  the  wit- 

nesses residing  in  the  county  where  the  venue 
'Santierv.  \^  laid,  will  not  alone  satisfy  the  undcrtakincr  \ 

Heard  ut  .  -^  ^ 

sup.  Another   method   by  which  the   defendant 

may  confine  the  generality  of  the  plaintifi' s 
statement,  and  cunsequeutly  narrow  his  proof, 
is  by  obtaining  a  Judge  s  Order  for  the  parti- 
culars of  the  plaintiff  s  demand.  This  is  granted 
almost  as  of  course  in  most  actions  founded  on* 
contract,  and  when  a  bill  of  particulars  is  deli- 
vered under  the  Order,  the  plaintiff  will  not 
pl^isfe^'    be  permitted  to  give  evidence  at  the  trial  gf 
fisp.Cas.;.  any  demand  not  contained  therein.     Thus  ifc 
in  a  bill  of  particulars  so  delivered,  the  plain- 
tiff 
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tiff  Stale  his  c^use  of  action  to  be  on  a  'Proinis-  -  ch.n  - 
sory  Note  onjy,  and  it  appear  tlmt  the  note  is  Ordtnjor 
void  for  want  qf  a  sturap^  the  plaintiff  Q'dXiwot-  rf Demand: 


go  into  evidence  of  the  consideration  whereon  • — 

it  ii^  founded,  though  the  Declaration  contain 
counts  on  siich  consideration.     Again,  ^here  Holland 
the   Declaration  contained  counts  for  goods  kins,^^ 
sold  and  delivered,  a«d  for  money  had.  and  re-  ^^-  ^  ^* 
ceived,*and'the  plaintiff  delivered  a  particular 
merely  for  horses  sold  ta  the  defendant ;  tba 
Court  held  that  he  was  precluded,  from  going 
on  his  count  for  money  liad  and  received^  and 
proving  that  the  defeodaut  had  sold  hQrses.  oa 
bis  behalf  tp  third;  persons,  and  received  the 
Oioney  foptbeni. 

A&  the  rules  of  pleading  allow,  in  some  cases,  Generai 
Hi  general  form  of  I^eclaration  to  the  plaintiffi  ^*''  *'" 
'  90  ia  many  actions  the  defendant  is  allowed  ^ 
general  form  of  plea,  which  disputcjs  every 
thing  in.  the  Declaration,  except  those  leg^ 
fiction^  which  are  considered  as  indisputable ; 
and  puts  the  plaintiff  upon  .proving  the  whol^ 
of  the  ca^e  he  has  stated  in  the  Record. 

In  other  forms  of  action,  on  ihe  conti*ary, 
the  defendant  is  by  the  rulesi  of  th^  Commoifi 
Law  obliged  to  select  a  particular  part  of  the 
Declaiation  in  his  plea»  and  the  plaintiff  13  not 
compelled  to  prove  more  than  the  fact  which 
13  denied  by  it.  Since  the  Statute,  for  the  4  Amu 
ameodment  of  the  i.^w,  however,  thi§  distinc-  ^* 
tion  id  in  a  great  measure  done  away;  foi^^ 
though  the  defendant  cannot  by  one  compete 
dious  plea  deay  the  whole  of  the  D^clara,tiot) 

O  5  he 
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part  II.    he  may,  by  leave  of  the  Court,  plead  several 
Cemrd    distinct  pleas  to  eac^h  part  of  it ;  and  so  put 
'        the  plaintiff  on  proving  the  whole. 


But  though  the  defendant  may,  by  the  Gene- 
ral  Issue  atone,  in  actions  where  such  plea  is 
allowed,  put  the  whole  of  the  case  stated  in  the 
Declaration  in  issue,  yet  there  are  some  acts  by 
which  be  is  considered  as  partially  admitting 
the   Declaration,  notwithstanding    that    plea. 
^iditofayi  In  all  cases  of  Contract,  where  the  damages 
Court.^^  ^^^    certain    and    liquidated,    the   defendant 
may  at  the  time  he  pleads,  obtain  a  Rule  for 
leave  to  pay  so  ipuch  money  into  C  ourt  as 
)ie  admits  to  be  due;   and  ttus  payment  so 
far  controuls  the  General  Issue,  as  to  prevent 
the  defendant  from  disputing  that  he  did  con* 
tract  in  the  manner  stated  in  the  counts  on 
which  money   is   so    paid,    and  reduces  the 
question  between  the  parties  to  the  quantum 
of  damages  which  the  plaintiff  is  entitled  to 
CSntte-      recover.   Thus  if,   in  an  action  on  a  Bill  of 
alnftVx     l^xchange,    the    defendant    pay   money    into 
H.  Biac.     Court  on  the  whole  Declaration,  the  Bill,  being 
'^^  admitted  by  this  act  of  the  defendant,  need 

not  be  proved  by  the  plaintiff  on  the  trial. 
Yatcv,  So  where  a  defendant  paid  &L  into  Court  on 
EaftlTis!  ^  Declaration  against  him  as  a  carrier,  stating 
a  general  contract  to  carry  the  plaintifF*s 
goods,  it  was  held  that  the  plaintiff  was  not 
bound  to  give  further  evidence  than  the  pro- 
duction of  the  rule,  and  proof  that  the  goods 
were  of  greater  value  than  the  money  paid  into 
Court :  and  that  it  was  not  competent  to  the 

defendant 


IN  genesal:  *  SOS 

defendant  to  prove  a  -general  notice,   that  he    ch.  i, 
^^  xcould  not  be  re^pomiblc  for  more  than  R^i^tofaj 
"  5  /.  tor  any  species  oi  property  contained     coutk 

**  in  anv  article  lost  or  dama<ye(l,  unless  the  ^ — 

same  were  booked  and  paid  for  accordiog 
to  the  value;"    for  that  by  paying  money 
into  Court,   the  defendant  had  admitted  the  , 
contract,  as  stated   in   the   Declaration,   and 
that  he  had  undertaken  to  the  full  amount  of 
the  goods.     But  in  a  subsequent  case,  where  cinrkc  v. 
the  notice  was,  *^  that  no  more  than  5  L  would  6Eaitc6l^ 
**  be  accounted  for^  for  any  goods  or  parcels, 
"  unless  entered  as  such,  and  paid  for  accord- 
*^  ingly,"  the  Court  held  that  the  plaintiff  might 
state  the  contract  of  the  defendant  in  general 
tenns,  and  that  by  paying  money  into  Court 
on  such  a  general  Declaration,  the  defendant 
would  not  admit  more  than  his  contract  for 
the  safe  carriage  of  the  goods,  nor  preclude 
himself  from  shewing  that  he  was,  by  rciispn  of 
the  notice,  not  liable  to  damages  beyond  tiiat 
sum  ;    for  that  the  notice  did  not  alter  tlie 
contract  for  the  safe  carriage  of  the  gooc^s,  but 
only  limited   the  amount  of  the  damages,   in 
case  the  contract  should  be  broken.     In  this  • 
latter  case  the  Court  said  that  the  case  of 
Yate  V.  Willan  could  not  be  supported  in  its 
full  extent;  for  although  the  payment  of  mo- 
ney in  that  case  did  admit  the  contract  as  stated 
in  the  Declaration,  it  did  not  admit  a  contract 
incompatible  with  the  restrictive  provision,  as 
to  tlie  amount  of  damages  to  be  recovered  ia 
case  of  loi£. 

If 
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Part  II.        If  an  action  be  brought  for  a  demand  com- 

^Mieiopay  pounded  of  different  items,  some  of  which  ^rc 

Colft.and  founded  on  good  and  others  on  illegal  conside- 

^^"d^    rations,   and   the   defendant    pay  money  iato 

.  Court  on  the  whole  Declaration,  tlie  plaintiff 


KJbbnn^     v%ill  not  be  permitted  to  apply  the  money  so 
I  H  y^.  &  '  paid  in  satisfaction  of  the  illegal  demand,  and 
Fui.  264.    ^^  recover  the  other ;  for,  the  payment  of  mo- 
ney into    Court  is  an   admission   of  a  legal 
demand  only,  and  not  of  one  founded  on  a 
corrupt  consideration. 
Middle-         Similar  in  effect  is  the  plea  of  Tender,  by 
jl;"wer      which  the  defendant  admits  that  the  plaintiff 
ivake's      lias  some  cause  of  action,  and  therefore  he  can- 
not  afterwards  call  on  the  plainfiif  to  give  fur- 
ther evidence  tlian  is  necessary  to  shew  the 
amount  of  the  debt.      Thus,  if  in  an  action 
founded  on  a  promise  to  pay  the  debt  of  a 
third  person,  (which,  by  tlie  Statute  of  P'rauds, 
must  be   in  writini^),   the  defendant  plead  a 
Tender,   the  plaintiff  will  not  be  called  on  to 
prove  the  promise,  tiut  only  the  amount  of  the 
debt  due  from  the  person  on  whose  behalf  the 
promise  was  made. 
p^easin       Bcsidcs  the  plcas  which  po  to  the  merits  of 
the  action,  there  are  others  which  only  abate  it, 
on  account  of  some  disability  in  one  of  the 
parties,  or  infonnality  in  the  proceeding  ;  and 
as  these  do  not  deny  tlie  rij^ht  of  action,  they 
must  give  the  plaintiff  a  better  writ. 

It  would  be  quite  foreign  to  the  purpose  of 

the   present  work  to   go  through  the  several 

matters  which  may  be  pleaded  in  abatement ; 

8  it 
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it  is  sufficient  to  observe,  that  the  issue  in  most     Ch.  i. 
of  them  when  traversed,  lies  on  the  defendant,   J^^^^f^ 

who  must  prove  the  facts  stated  in  his  plea.  —- 

Nevertheless,  in  actions  of  Assumpsit  and  other 
actions  where  damages  are  to  be  recovered, 
the  plaintiff  must  prove  his  cause  of  action  to 
ascertain  the  amount  of  the  damages. 

A  distinction  which  has  been  taken  between    - 
actions  of  Contract  and  actions  of  Tort,  may  . 
also  be  properly  noticed  in  this  place.     In  the  LegliieT<^ 
former,  if  one  of  several  partners  or  joint-te-  p^nu^t 
nants  bring  an  action  ^lone,  the  defendant  may  ^'^*-  ^-^o. 
give  the  right  of  the  others  in  evidence  on  the 
general  issue,  and  the  plaintiff  will  on  such 
evidence  be  nonsuited.     But  if  an  action  of  bIojcmtit, 
Tort  be  brought  by  one  partner  alone,  this  ^Eastlo?. 
must  be  pleaded  in  abatement,  or  else  the  de- 
fendant will  be  precluded  from  proving  the  fact 
for  any  other  purpose  than  that  of  taking  off  a 
moiety  of  the  damages.     If  the  defendant  be  Rice  v. 
liable  jointly  with  other  persons  who  are  not  |^^/'5 
joined,  this  must  be  pleaded  as  well  in  actions  of  2611 
contract  as  in  those  for  the  non-performance  of  Bwddic  y. 
a  duty,  such  a  Case  against  Carriers,  &c.  and  t.  Rep! 
cannot  be  taken  advantage  of  on  the  general  3^- 
issue ;    but  in  actions  founded  on  a  tortious 
act  or  trespass  couimiited  by  several,  there  can 
be  no  such  pica,   for  each  Tortfeasor  is  sepa- 
rately liable. 
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CHAP.  II. 

OF  THE  EVIDENCE  IN  ACTIONS  OF  ASSUMPSIT. 

THE  Action  of  Assnmpsit  takes  the  largest 
raiit^  of  all  others  founded  in  contract; 
for  whatever  duty  arises  from  the  acts  of  the 
parties  without  any  actual  contract  between 
them,  from  a  parol  agreement,  or  from  a  con- 
tract in  writing  not  under  seal,  the  performance 
of  it  is  piHDperly  enforced  by  this  species  of 

action. 

The  plea  of  mnassnmpsit  putting  the  whole 
case  in  issue,  makes  it  incumbent  on  the  plain- 
tiff to  prove  all  the  circumstances  stated  in  his 
Declaration.  In  this  action,  therefore,  if  the 
Plaintiff  ^Uedge  any  fact  by  way  of  considera- 
tion for  the  promise  on  which  the  action  is 
founded,  or  the  i>erforniance  of  any  act  which 
was  necessary  to  be  done  by  him  previous  to 
his  callinty  on  the  defendant  to  complete  his 
part  of  the  contract,  he  is  obliged  to  prove  it. 


SECTION  I.. 

1 

Evidence  in  Acticns  021  zcritten  Cohiracis. 

1 F  the  contract  be  in  writing,  the  hand-writ- 
in<^  of  the  party  against  whoui  it  is  to  be  givcB 

in 
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in  evidence,  must  be  proved  either  by  the  sub-  ch,ii.£i. 

scribitig  witness,  or  by  the  means  before  point-  

ed  out,  and  care  should  be  taken  that  a  proper  J^  *"*^ 
agreement  stamp  is  impressed  upon  it,  other- 
wise it  will  not  be  admitted  in  evidence. 

By  statute  23  Geo.  III.  c.  58.  s.  i.  a  stamp     stamp 
duty  of  6  s.  is  laid  "  on  every  skin  or  piece  of  "^JJ''^^^"' 
vellum  or  parchuicnt,  or  sheet  or  piece  of  paper     «m«^. 
upon  which  any  agreement  shall  be  ingrossed, 
written,  or  printed,  w^liether  the  same  shall  only 
be  evidence  of  the  contract,  or  ol)ligatory  upon 
the  parties,  from  its  being  a  written  instrument;'' 
and  by  subsequent  Statutes  additional  Duties 
are  imposed. 

The  4th  section  of  the  lirst  Act  provides 
that  the  duty  shall  not  extend  to  any  meniO" 
randums  or  ajTreements  of  the  following  de- 
scription,  viz. 

1st.  Any  memorandum  or  agreement  for  any 
•  lease  at  rack  rent,  of  any  messuage  under  the 
yearly  rent  of  5  l. 

2d.  For  the  hire  of  any  labourer,  artificer, 
manufacturer,  or  menial  servant. 

od.  For  or  relating  to  the  sale  of  any  goodv^, 
wares,  or  merchandizes. 

4tli.  Where  the  matter  of  memorandum  or 
agreement  shall  not  e.Kceed  the  sum  of  ^20  /. 

5th.  Or  any  memorandum  or  agreement 
made  in  Scotland,  that  shall  be  stamped  with 
the  duty  required  on  deeds  in  Scotland. 

A  further  provision  is  made  by  the  statute 
3!i  Geo.  III.  c.  5 ».  by  which  it  is  enacted  that 

the 
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Tan  n.  the  duty  shall  tiot  extend  to  any  letter  or  letters 
^^.  passing  by  the  post  between  merchants  or  other 
■  persons  carrying  on  trade  or  commerce  in  this 
kingdom,  and  residing  at  the  distance  of  50 
inites  from  each  other,  for  or  by  reason  of  sucli 
letter  or  letters  containing  an  agreement  in 
respect  of  any  merchandize,  notes,  or  bills  of 
exchange,  or  evidence  of  such  an  agreement; 
but  that  such  letter  or  letters  may  be  evi- 
dence of  such  agreement  as  aforesaid,  though 
the  same  be  not  stamped. 

But  it  is  provided  that  this  last  Act  shall  not 
extend  to  any  letter  or  correspondence  passing 
between  person*  who  arc  residents  of  the  same 
town  or  city,  nor  to  any  letter  or  con'espon- 
dencc  written,  or  so  passing  between  persons 
not  at  the  time  of  writing  or  sending  thereof 
at  the  actual  distance  of  50  miles  from  each 
other  (a) . 

The  first  of  these  Acts  of  Parliament  is  so 

extensive  in  its  operation,  and  the  cases  ex-r. 

empted  so   clearly  expressed,    tlmt  but   few 

Cttityvv     questions  have  arisen  on  its  construction.     It 

?y|^^  has  been  held  tliat  a  written  agreement  by  a 

SH-         broker  who  buys  goods  for  his  principal,  to 

indemnify  lum   from  any  loss  by  the  resale, 

(a}- By  42  Geo.  III.  c.98*  fchedule  (A.)  the  old  duty  19 
repealed,  and  a  duty  of  16/.  imposed,  '<  where  the  length  of  the 
agFeement  Joes  not  exceed  30  common  law  sheets,  and  a  further 
duty  of  16  X.  for  every  additional  common  law  sheet.  The 
tame  exemptions  are  continued  as  are  in  the  stats.  23  and  32 
Geo.  III.  except  that  relating  to  agreements  made  in  Scotlaad, 
iirhich  arc  subjected  to  otjier  duties  by  the  last  Act. 

need 
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need  not  be  stamped,  it  being  a  contract  tB'  Ch.ii.f.t. 
luting   to  the  sale  of  goods,   and   therefore     ff^ 

exempted  by  the  4th  section  of  the  Act.     But  — .- 

an  agreement  for  ihinsis  which  are  not  in  ex-  Buxton 
istence  at  the  time,    as  tor   machmes  to  be  East.  303. 
made,   or  for  the  sale  of  all  the  hops  wliich  Wad- 
shall  be  grown  upon  a  certain  number  of  acres  Bs^stov),! 
of  land  to  be  delivered  in  pockets  at  a  certain  ^^s.  S:P. 
place,  docs  not  fall  within  the  exception  ;  for  in 
the  first  instance,  the  work  forms  a  part  of  tlie 
contract;  and  ii*i  tlie  other,  the  vendee  takesan 
interest  in  the  profits  of  the  vendor's  land. 

On  the  Act  of  the  32  Geo.  III.  it  has  beca  Mackei*- 
holden  that,  if  a  son,   managing  his  mother's  s^n^ks,  5 

trade,  write  a  letter  to  a  creditor  residing  above  ^R^p- 

°  176. 

50  miles  from  him,  thereby  promising  to  pay 
the,  debt,  such  letter  is  exempted,  as  being 
between  persons  canying  on  trade. 

The  Stamp  Office  haying  fixed  upon  different 
dies,  to  denote  the  diffeient  denominations  of 
stamps,  no  other  but  that  appointed  for  the  in- * 
€trument  which  is  to  be  produced  in  evidence, 
will  be  sufficient  to  give  it  validity.    An  agree- 
ment stamp  will  not  do  for  a  deed '  or  lease  not  '  Rob^n- 
under  seal  %  'though  of  equal  value.     But  by  brou^h,T 
statute  S7  Geo.  III.  c.  136.   instruments   on  'r-^^^P- 
Stamps    of   dilferent   denominations,    but   of  ^  bc-mb. 
greater  or  equal  value  than  tljc  proper  stamp,  d^m^E^tl 
may,  on  payment  of  the  duty,  and  cL  penalty,  ^^'',c*^«^- 
be  stamped  with  the  proper  stamp.  1  r/Re^ 

Instruments  uils tamped,  or  on  stamps   of  l^^i  2^ 
less  value,  msty  be  stamped  on  payment  of  the 

duty, 


era  assujipsit. 

Part II.  diity^,  and  lof.  penalty  for  each  skin;  and  if 
J'^w^     written  on  unstamped  paper,  and  it  shall  a|>- 

pear  to  the  commissioners  by  oath  or  affirma- 
tion, that  it  was  so  written  by  accident,  inad- 
vertency, urgent  necessity,  or  unavoidable 
circumstances,  and  without  intention  of  fraud; 
the  conmiissioners  are  authorized,  within   60 

« 

davs  after  the  raakin«^  of  the  instrument,  to 
remit  the  penalty,  or  such  part  as  tbey  may 
deem  proper  (h). 

•  Jiills  of  exchange  and  pr(imisory /notes  are 
excepted  from  the  operation  of  these  clauses, 
being  provided  for  in  a  manner  of  which  I 
shall  hereafter  take  notice. 
stfitntt  of  IJy  the  rules  of  the  Common  Law  every  con- 
tract might  be  proved  l)y  parol  evidence ;  but  by 
the  statute  C9  Cha.  II.  c.  3.  commonly  called 
tliC  Statute  of  Frauds,  it'  is  enacted.  That  no 
action  shall  be  brought  whereby, 
Stct.  4»  1.  To  charge  any  executor  or  administrator, 

upon  any  special  promise,  to  answ'er  damages 
out  of  his  own  estate. 

£.  Or  to  charge  the  defendant  to  answer  for 
the  debt,  default,  or  miscarriage  of  another. 

s*J.  Or  to  charge  any  person  upon  any  agi ce- 
ment made  in  consideration  of  marriaiic. 
•  4.  Or  upon  any  contract  for   the  sale  of 

lands,  tenements,  or  hcreditanjents,  or  any 
interest  in  or  couceruing  the  same. 

(b)  TI  e  rtr.t.  ^?  Geo.  III.  c.  98,   f.  24,  frnints  a  similar 
irtlulfTCiice  in   crs.2  the  instrunient  be  brought  to  the  office 

•J  ST 

ultlun  1 7.  ir.oj'ffi?. 

5.  Or 
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JL  Or  upon  any  agreement  that  is  not  to  cb.ii.r.i. 
be  performed  within  one  year  from  the  making  statuti  qf 
thereof ;  litless  the  agreement    upon  which  \ 

such  action  shall  be  brought^  or  soqje  memo- 
randum or  note  thereof  shall  be  in  writing, 
sigqed  by.  the  party  to  be  charged  there- 
with, or  by  some  other  person,  by  him  there- 
unto lawfully  authorized. 

And,  further.  That  no  contract  for  the  sale  Sect.  17; 
of  any  goods,  wares,  and  merchandizes,  for  the 
price  of  10/.  sterUng,  or  upwards,  shall  be  al- 
lowed to  be  good,  except  the  buyer  shall  accept 
port  of  the  goods  so  sold  and  actually  receive 
the  same  ;  or  give  something  in  earnest,  to  bind 
the  bargain,  or  in  part  of  payment ;  or  that 
some  note  or  memorandum,  in  writing,  of  the 
said  bargain,  be  made  and  signed  by  the  par- 
ties to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized  (c). 

The  first  provision  of  this  statute  as  to  exe- 
cutors, &c.  is  so  plain,  that  no  serious  question 
has  ever  yet  arisen,  nor  probably  ever  will  arise, 
on  the  construction  of  it :  but  what  shall  be 
deemed  a  promise  for  the  debt  of  another,  has 
, often  been  the  subject  of  controversy. 

(c)  It  bat  lately  been  detennined  that  in  cases  falling  withiii 
tbe  4tb  Se6Hon  of  tbis  A5t,  botb  the  consideration  and  the  pro- 
mis^piust  be  set  down  in  writing,  and  signed  by  the  party  to  be 
.charged  therewith.  ITm  v.  WarUirs^  3  East.  10.  But  in  the  cafe 
mentioned  in  the  17th  clause  it  is  sufficient  if  the  note  signed 
by  the  person  to  be  charged  with  it  state  the  promise^  the 
consideration  aecd  not  be  mentioned.  Egertm  v.  Matthrwi^ 
6  East.  J07. 

P  -  -  The 


Part  11.        iiie  gfeneral  question  in  tdl  tKite  iAsel  w, 
^l^j^^/  Whether  the  piersod,  fbrtrhom  the  proAri$e  ifc 

:!.  isaid  td   have  been  made,   wbs  eVer  liable^ 

B.  N.  p.  for  if  he  were,  and  the  promise  of  tlie  defendant 
Matson  v.  is  collateral  to  and  in  aid  of  his  credit,  and  not 
2T\ rS.  *  direct  promise  to  bd  answerable  in  the  first 
•o.  instance,  it  is  void;  whether  made  before  of 

after  the  delivery  of  the  goods,  or  perf6rmanc# 

of  the  6ther  benefit,  f6r  the  satisfaction  (rf  Which 

It  is  intended  as  a  secarity. 

Thus  if  otie  man  request  another  t6  suppljr 

goods  to  a  third  person,  saying,  if  he  does  not 

*  Jones  ▼.  pay  you  1  will ' ;  1  will  be  bound  for  the  pay** 
cowp!'^'  ment  of  the  money  as  far  as  800  /.  or  1 000  /.  *; 
237-  or  other  Words,  signifying  that  he  does  not  con- 
ton  V.  sider  himself  as  the  principal  debtor,  the  pro- 
rS'SSc.  ^^^^  will  not  bind  him,  unless  reduced  into 
>2o.          writing  ;  and  although  the  promise  be  to  pay 

the  debt  of  another,  and  also  to  do  something 

•  ChaterT.  else.  Still  no  action  is  maintainable  on  it':  but 
T^Rep!  if  it  plainly  appear  that  the  person  pronging 
^®^*  intended  that  he  for  whose  use  the  articles  werfe 

supplied  should  never  be  charged  with  them  by 
the  person  of  whom  they  were  bought,  and  thfe 
creditor  never  considered  such  third  person  as 
his  debtor,  a  parol  promise  is  binding,  for  there 
is  no  debt,  defauh,  or  miscarriage  in  the  third 
person.  ^ 

In  these  cases,  therefore,  it  will  often  be  vertf 

important  to  see  to  whom  credit  was  original^ 

given  by  the  seller  of  the  goods;  and  ihou^ 

his  bookS;  or  the  bill  of  parcels,  cannot  be  eW- 

dence 
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dence  fffrlusfi,  y^t  if  he  origijially  charged  the  Ch.ji.r.u 
third  person^  that  will  be  strong  evidence  ^^^^{ 
^gWfiSi  him :   Wl^ere  the  books  a^e  in  jpps*  ■■ 

aessiop  of  the  pJaiiuiQ',  notice  should  be  giveo 
to  him  to  produce  them,  iha.t  they  may  be  read 
on  the  part  of  the  defendant,  or  parol  eyidence 
given  of  their  contents^  if  he  is  ^xot  made.^epbtor 
isf  them* 

If  an  agent  buy  goods  at  an  auction^  jand 
do  not  name  his  principal ' ;  or  an  auctioneer  >  simon  n 
employed  to  j^ell  goods  by  the  Creditors  of  the  ^'^Jj^ 
owner,  when  the  landlord  enters  to  distrain^  i9ai- 
promise,  in  consideration  of  his  desisting,  t9 
pay  the  rent*;  or  a  third  person,  in  qonsidera-  •wiilian^ 
tjon  of  the  holder  of  any  commodity,  on  which  Jjijf J^ggg. 
he  has  a  lien,  delivering  it  up,  promise  to  pay 
.the  value  * ;  in  all  these  cases  no  written  memo-  a  castiinf 
;randum  is  necessary;  for,  in  the  first  case,  no  v.  Aubc^ 
credit  at  all  was  ever  ^vento  the  third  person.;  325. 
and,  in  the  others,  there  is  an  entire  new  coiir 
sideration,  detrimental  to   the    plaintiff,    anfl 
moving  from  him   to  the  defendant^   and  on 
which  the  third  person   could  not  be   sued. 
4gain,   whenever  a  person  is  under  a  moral 
obligsLtion  to  make  satisfaction  for  a  benefit 
which   another   has    actually    received,    an(l 
he  promises  to  pay, it,  the  promise  is  binding 
vpon  him,  though  not  reduced  into  writing: 
.as  ,where  a  pauper  is  taken  ill,  and  an  a.po-  watson  r; 
-Jihecary  jsent  for  without  the  knowledge  of  the  T"™^ 
.ever^e^ers,  yho  attends  and  cures  her,  and  the  BuUm.  p! 

p  s  overseers 
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tart  TL    overseers  promise  to  pay  his  bill^  this  promise 
^^wX  ^  binding  upon  them. 

J  '   Cases  where  no  debt  was  due  from  the  third 

I^«d  V.  person,  and  where  there  was  no  default  or  mis- 
I  wil«.  carriage  by  him,  as  a'ctions  of  '^ort,  Trespass,  or 
^^5-  the  like,  are  not  within  the  statute ;  and  if  in 

duch  case  a  third  person  verbally  promise  to 
pay  the  plaintiff  a  sum  of  money,  in  considera- 
tion of  his  withdrawing  the  record,  it  will  be 
binding. 
Crotby  v«       The  sale  of  standing  grass  has  been  held  to  be 
worth,       ^vithin  the  statute,  ^  conveying  an  interest  in  the 
6  Kast.      jj^^^  though  a  different  decision  had  formerly 
vide  Bui.    taken  place  as  to  the  sale  of  standing  timber. 
I  Lord  '   That  part  of  the  clause  which  makes  void  parol 
JUym,       promises,  in  consideration  of  marriag;e,  was  at 
Fhiipot  ▼.  one  time  thought  to  affect  mutual  promises  to 
Yhcw%K.  ™8^rry ;  but,  by  later  decisions,  it  ha^  been  held 
to  extend  only  to  those  cases  where  a  father  cw 
other  person  promises  to  pay  a  sum  of  money 
by  teay  of  portion  to  the  person  married. 

The  next  provision  requiring  a  memorandum 
in  writing,  where  the  contract  is  not  to  be  per- 
formed within  a  year,  does  not  appear  to  af- 
ford much  rooixl  for  doubt  or  discussion ;  the 
obvious  intention  of  the  legislature  was,  that 
those  agreements  which  were,  in  all  events^ 
to  remain  unperformed  for  a  year  together,, 
should  rest  upon  some  better  evidence  than 
the  frail  memory  of  man.  But  where  it  is  from, 
the  nature  of  the  promise  itself  uncertaiQ  whe- 
ther 


WRITTEN    CONTRACTS.  915 

ther  it  will  be  performed  within  a  year  or  not,  Ch.ii.f.t. 
it  has  been  held  not  to  be  within  the  statute,  ^J^^^ 
though  the  contingency  does  not  in  fact  happen  ■  ■  n  ^ 
till  after  that  time ;  and,  therefore,  if  a  man  pro-  '  Anony- 
mise  to  pay  a  sum  of  money  when  a  ship  ar-  i  SaUciSa 


xm 


rives,'  or  when  he  shall  be  married,"  or  to  leave  cited 
it  at  his  death,'  this  promise,  if  founded  on  good  ^^ 
consideration,  is  binding,  though  not  in  writing.    >  Benum 

The  seventeenth  clause,  viz.  Ihat  relating  Ji^' 
to  the  sale  of  goods  of  the  value  of  10/.  and  3^!|<^« 
upwards,  has  given  rise  to  the  most  discussion, 
and  some  contradictory  cases  are  to  be  found 
upon  it.   There  seems  to  be  no  reason  for  con* 
fining  this  clause  to  contracts  to  be  performed 
immediately,  and  excluding  executory  contracts 
from  the  operation  of  it ;  yet  such  a  construc- 
tion at  one  time  prevailed  in  Westminster  Hall ; 
and  if  the  thing  sold  were  to  be  delivered  at  a 
distant  time,  it  was  held  not  to  be  within  the 
statute;^  but,  by  a  modern  decision,'  thisdis-  «  videS* 
tioction  has  been  overruled,  and  this  clause  of  u^llgf 
the  statute  is  now  held  to  extend  to  all  con-  ^-N'?* 

^  3oo.  3  Bur* 

tracts  for  the  sale  oj  goods  of  the  value  of  lO/.  i^i. 
br  upwards,  whetlier  they  are  to  be  delivered  ^^fwi^tt^ 
immediately,  or  at  a  future  time.   But  it  is  still  *  h.  bUc. 
held,  that  where  work  is  to  be  done,  as  where 
a  chariot  is  to  be  built,'  this  not  being  a  mere  •  Tomn 
contract  of  sale,  but,  in  some  degree,  founded  Jj^*j 
upon  the  work  and  labour  to  be  performed,  is  iStnu5o6. 
not  within  the  statute. 

•    Another  case  was  also  determined  before 
that  of  Rondeau  and  fFj/att,  in  which  it  was 

p  9  beld| 
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Part  it  held,  that  where  an  agreement  tras  td  sdl  cdfti 
%^!^^  by  measure,  tehich  was  unthrashed  at  the  time 
,/  of  thte  agreement,  it  was  not  within  the  statute/ 

»  Clayton  Zord  Loughborough  in  his  judgment  on  the 
drewsy'       case  of  Roftdcau  and  Wyatt^  distinguished  thii 
aioK*       case  from  the  one  then  before  the  Court,  bj 
observing  that  feome  work  was  to  be  done  to 
the  torn ;  but  he  admits  this  to  be  a  very  nice 
distinction,  and  it  must  be  observed,  that  at  the 
time  this  casie  was  determined,  the  general  Ire- 
cDived  opinion  was,   that  all  Executory  con- 
tracts were  excluded  from  the  operation  of  the 
,  statute ;  and  the  case  appears  to  have  been 
jJrinclpally  decided  on  this  ground. 

Ih  cases  which  are  i^ithin  the  operation  of 
the  statute,  and  where  the  terms  of  it  are  not 

*  Aiexan-  complied  with,  the  contract  is  void  altogether  ;* 
Coiflber,     lifeither  the  buyer  nor  the  seller  can  enforce  th^ 

performance  of  it,  and  even  if  confessed  in  aii 
anfewer  to  a  Bill  in  ^Equity,  still  if  the  statute 
be  insisted  upon,  that  Court,  it  should  seem, 
'    ^MffCascs  from  the  majority  of  the  cases,'  will  not  decree 

cited  in  ^  "^       ,  .    ,  i     i    , 

Kopdeau    A  peiformance ;  and  it  is  settled  that  no  actioiv 
& iPoiSl  ^^  ^^^  ^^^  ^^  maintained  on  such  admission.* 
Treat.  The  Weighing  off  goods  in  the  presence  of 

♦Kondcsau  the  buyer's  servant  has  been  held  a  sufficient 
ubi^pra'  d^U^^J^y  within  this  clause,^  and  where  A. 
s  Simon  v.  bqught  k  Stack  of  hay  standing  in  J5,  Is  yard,  a*d 
liWsupra.  afterwards  sold  a  ^art  of  it  to  C  who  took  such 
part ;   this  was  held  sufficient  evidence  of  de-* 

•  Chaplin,  livery  to  A.  to  take  the  case  out  of  the  statute/ 
ikastagi!  So  where  goods  are  ponderous,  tmd  notisasily 

9  moved, 


I  H.  Blac. 
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ipoved,  tins  delivery  of  th^  key  qf  a  varehouse  Ch.ii.  Ci. 
where  Ibey  are  wiU  b?  spfllcient ;'  an4  if  the   ^^^^tf 
goods  are  lying  at  a  distant  i^ace  in  the  ciistody  ,  '  "'     - 
of  a  third  person,  and  the  sf^Uer  write  ^  note  tq  ^¥m(*  194* 
such  third  persqn,  desiring  him  tq  deliver  theip  Keeves, 
to  the  buyer,  this  also  is  sufficient  evidence  ^^^jggf* 
of  a  delivery  to  him  to  enable  him  to  maintain  . 
an  action  against  the  seller,  if  he  afterward^  re- 
yoke  that  order.*  But  to  make  a  delivery  of  part 
of  the  goods  within  the  Act,  it  must  appear  that 
what  is  delivered  was  considered  by  the  parti(59 
to  be  part  of  the  thing  sold ;  and  therefore  a 
delivery  of  a  sample  of  corn,  when  it  appeared 
that  such  san^ple  was  not  considered  as  part  of  ^Cooper  v. 
the  corn  sold,  was  held  not  to  take  the  case  5^t?rcp 
out  of  the  statute.'  u« 

•  One  other  observation  only  remains  to  be 
made  on  this  statute,  and  that  is,  as  to  what 
^hall  be  deemed  a  sufficient  note  or  memoran* 
dum  in  writing :  As  to  this  it  has  been  held  that  simon  ▼. 
sales  of  goods  at  an  auction  are  not  within  the  JJ^^sup'* 
statute,  for  that  the  entry  of  the  buyer's  name, 
ice  by  the  auctioneer,  is  a  sufficient  memo* 
randum  of  the  contract,  and  that  he  is  the  agen|; 
of  both  parties  authorized  to  make  it 

But  in  the  case  of  a  sale  of  lands,  by  auc*  v.  John, 
tion,  or  otherwise,  the  contract  is  not  binding,  ^^^*  ^^JP- 
unless  signed  by  the  parties  themselves,  or  their  walker  v. 

.   ,,  ^1       -       I  ^        1  Constable^ 

agents  specially  authorized  for  that  purpose.       i  Bos.  k 
.    No  particular  form  is  required,  it  is  sufficient  ^'  3^* 
iliat  a  Qote  of  the  agreement  is  made  in  writing,  Ij^J' 
4tad  therefore  if,  on  th^  trciaty  of  ;nJ^rriage  with  a  Vent 

p  4  the  ^  *' 
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Fkrt  IL    the  daughter  of  a  man^  he  write  a  letter,  wherein 
^^Mdf^  he  says  he  will  give  her  such  a  sum  of  money  as 

.- a  portion ;  or  a  mother,  who  has  agreed  to  give 

J^re  ▼•  a  sum  of  money  as  a  portion  with  her  daugh- 
I  Vern.  ter,  sign^  as  a  witnesSj  articles  for  settling  it ; 
wdUibrd  ^i^^er  of  these  acts  is  sufficient  to  bind  them. 
^  wSi  ^^'  But  the  circumstance  of  the  defendant  writing 
ii8.  '  a  letter  to  the  plaintiff,  stating  that  the  article 
Huskin".  ^^^^  ^^^  uot  worth  above  so  n\uch,  and  there- 
A  Pi5  ^'*  ^^^®  returning  it  to  him,  does  not  amount  either 
to  a  note  in  writing,  or  an  acceptance  of  the 
goods,  so  as  to  take  the  case  out  of  the  statute. 

Evidence  in  Actions  on  Bills  of  Exchange 
and  Promissory  Notes. 

On  Bills 9f      Another  contract,  which  by  the  custom  of 
*^^'*    merchants,  and  the  recognition  of  it  by  our 

' —  Courts  and  the  Legislature,  must  be  in  writing, 

is  that  by  Bills  of  Exchange  and  Promissory 
Notes. 

It  is  not  the  intention  of  this  work  to  enter 
into  the  whole  Law  relating  to  those,  or  any 
other  contracts.  In  its  nature  it  is  confined  to 
the  proof  required  in  an  action  on  them ;  but 
the  Legislature  having  imposed  certain  stamp 
duties  upon  them,  the  want  of  which  renders 
them  of  no  avail,  it  may  be  proper  here  to 
mention  that  in  this  case,  as  in  the  others,  it 
is  necessary  to  see  that  a  proper  stamp  is  im- 
pressed ;  one  of  th^  same,  or  greater  value,  but 
of  another  denomination,   will  not  be  suffi- 

cientj 
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cient;'  though ,  the  Legislature*  has  pro*  ch.n.Ci. 
vided  that,  in  such  case,  the  Commissioners  of  ^*  ^*^  ^ 
Stamps  may  order  a  proper  stamp  to  be  im«       c^c. 

pressed  on  payment  of  the  duty,  and  40*,  in  7^ 

case  the  bill,  &fc.  ihall  be  produced  to  them  be*  Pnce, 
fore  due ;  but,  if  not  produced  till  afterwards,  \Jf*^  5S- 
then  it  may  b^e  stamped,  on  payment  of  the  duty  *  ^  tta*. 
and  10/.  ^7,6.3. 

In  cases,  however,  where  a  bill  or  note  ia  f-  4>^  5- 
not  properly  stamped,  the  plaintiff  may,  if  he 
has  evidence  of  the  consideration  passing  from 
him  to  the  defendant,  and  counts  in  his  decla- 
ration adapted  to  it,  as  in  the  case  of  goods 
sold,  money  lent,  &c.  give  evidence  of  that  con- 
sideration, and  recover  on  those  counts ;   for 

(d)  Several  xrases  have  lately  occurred  on  this  subject,  sonoe 
9Xiiiu  Frimit  where  a  question  depending  on  several  Acts  of  Par- 
lianent  could  not  be  very  accurately  considered ;  and  others  in 
Bank,  where  the  different  statutes  have  been  referred  to  and  dis- 
cussed. I  (hall  only  refer  to  thosfc  of  the  latter  description.  In 
the  case  of  fivr  v.  Price,  i  East.  55.  cited  above,  the  Court  held 
that  a  Promissory  Note  for  25/.  5  /.  written  upon  a  9  if.  stamp, 
(being  the  stamp  imposed  by  31  G.  3.  c.  25.  on  notes  not  ex- 
ceeding 50/.)  instead  of  an  81/.  stamp  (being  that  required  by 
«tat.  37  G.  3.  c,90.  on  notes  not  exceeding  30/.)  was  void. 
But  in  Taj^kr  v^  Hi^guif  2  East.  414,  it  was  determined  that  a 
Promissory  Note  for  45  /.  which  by, law  required  a  stamp  of 
I  /.  6d,  composed  of  three  different  sums  applicable  ^0  three 
different  funds,  under  three  Acts  of  Parliamentt  being  written 
on  a  2  ^-  stamp*  composed  of  three  different  sums  applicable 
i9  the  samt  funds,  though  in  larger  preportions  to  each  than  was 
required,  such  .note  was  good.  In  the  last  case,  the  note  was 
drawn  sippe  the  37  G.  3.  but  it  has  been  very  lately  determined 
that  a  note  drawn  before  that  statute,  upon  a  ncnft  stamp  of  equal 
value,  is  ^ot  good.  CbamherUan  v.  ?QrUr,  Bos.  k  Fui.  N.  R.  3a 

JV0//.  By  statute  44  G.  3.  c.  gt,  all  former  Stamp  Duties  are 
ivpcaled  afur  loth  O^f  1804*  and  new  oaet  imposed. 

though 


Fart  IT.    though  the  instrument  is  void,  th«  law  Implia* 

^xcb^  f  ^  pro'^^se  to  pay  the  money  dud  on  the  coiM4« 

Wr.       deration." 
~;  The  first  and  most  simple  case  is  that  of  an 

■  Alvesv.  .  \ 

Hodgson,   action  by  the  payee,  lagainst  the  maker  of  a 

Li.    ^^'    Note,  or  acceptor  of  a  Bill  of  Exchange.     In 

^y^<^  ▼•      this  case  the  only  proof  necessary  is,  that  the 

cited         name  subscribed  to  the  note,  or  acceptance  of 

i<^.'**^^*  the  bill,  is  the  hand-writing  of  the  defendant,  or 

that  of  some  person  specially  authorised,  or 

usually  intrusted  by  him,  to  sigp  auch  instru* 

ments,  or  if  in  the  case  of  a  bill  the  accept'* 

ance  were   verbal,   the  circumstances  under 

son^v"*     which  it  was  made.     By  accepting  the  bill, 

Lutwidge,  with  sight  of  it,  the  hand*writing  of  the  4rawer 

^*  ^      is  admitted,  and  therefore  need  not  be  proved ; 

but  if  the  bill  were  never  shewn  to  the  acceptor, 

the  hand-writing  of  the  drawer  must  be  proved 

also. 

Smith  V.         If  the  action  be  broXight  by  an  indorsee,  it  u 

Cl'cster  .  ??         J  ' 

1  T.  Rep.  also  required  to  prove  the  hand-writing  of  the 
^^^5'  firgi  indorser,  and  of  the  others  likewise,  if  their 

indorsements   are  stated  in  tiie  declaration; 
but  if  not  so  stated,  the  proof  of  the  first  in- 
dorsement only  is  necessary.     This  evidence  is 
Peacock  V.  sufficient  in  common  cases ;  but,  -where  a  bill  or 

Pou'^  611  "^^^  ^^^  '^^^^  stolen  from  the  real  owner,  or 
given  on  a  bad  consideration,  it  will  be  incum^ 
bent  on  the  holder  to  prove  that  he  received  it 
bond  fide  for  a  valuable  consideration. 

In  actions  against  the  indorser  his  indorsen 
ment  must  b^  proved,  and  also  that  ^the  bill  wa& 

presented 
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preMnted  for  payment  or  acceptance,  -and  re-  ch^ii.f.i. 
fused,  and  that  due  notice  was  given  to  the  ^"^^^ 
defendant  of  that  fact;  which  may  be  done  by       fife, 
proof  that  a  letter  containing  such  notice  was  ' 
put  in  the  Post-office,  and  directed  to  him:'  'Sander- 
but  no  evidence  can  be  given  of  such  letter,  judge,  2H. 
without  notice  to  the  defendant  to  produce  %^^^^y 
it.*     The  hand-writing  of  the  drawer,  and  all  Markham, 

Peakc 

previous  indorsers^  being  adniitted  by  the  de*  n.  p.  165. 
feodanfs  indorsement,  need  not  be  proved.^       t^Tk*^** 

The  like  evidence,   and  also  of  the  hand-  Saik.  127, 
writing,  of  the  drawer,  must  be  given  in  an  Raym. 
action  against  him.  45^3- 

Id  the  case  of  foreign  bills,  the  non-payment.  Gale  v, 
&c.  by  the  drawee  can  be  proved  by  no  other  )^|  r' 
evidence  thaq  the  protest;   which  protest,  if  239. 
made  in  a  foreign  country,  proves  itself  with-  345. 
out  further  evidence.  Ante,  74. 

In  cases  where  the  drawer  had  no  effects  in  Bkkcr- 
the  hands  of  the  drawee  at  the  time,  probf  of  Boiiman, 

this  fact  will  excuse  the  want  of  notice  to  the  *  '^-  '^^P* 

405. 

drawer,   though  not  to  the  indorser,    who  has      . 
no  concern  with  the   accounts   between   the  fack«, 
drawer  and  acceptor.  ,  nTr'zoi. 

When  the  drawer  brings  an  action  against  the  simmondf 
acceptor  for  not  paying  the  bill  to  a  third  per-  ]^^^l^^ 
$on,  or  his  order,  he  musjt  prove  the  acceptance,  *g^^^*- ' 
that  the  bill  was  presented  for  payment,  dis« 
honoured,  and  returned  to  him.     The   bare 
production  of  the  bill  with  a  receipt  indorsed  ley  v. 

OP  the  back  of  it,  will  not  be  sufficient,  for  that  ^^^/' 

is  N.  p.  25, 
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Psirt  II.    is  prima  facie  evidence  of  a  payment  by  the 
€>n  Biffs  of  acceptor. 


■      Of  the  Evidence  in  Actions  on  Policies  of 

Assurance. 

Policies  of      ANOTHER  simple  contract  which  is  always 

Assurance,  .  ,  ,   •  •' 

...«.^««.  reduced  into  writing,  is  a  Policy  of  Assu- 
rance. 

To  support  his  action  on  this  instrument  the 
plaintiff  must  prove  the  defendant's  subscrip- 
tion, and  the  interest  of  the  plaintiff  or  other 
person  in  whom  the  interest  is  stated  to  be. 
Roberteon  The  interest  in  the  ship  may  be  proved  by  pos- 
V.  French,  session,  or  acts  of  ownership,  without  the  pro- 
J^o. "'      duction  of  the  register ;  and  where  the  insurance 
Vide         is  on  goods,  the  interest  on  them  has  been 
wramci'*"  generally  considered  as  proved  by  production 
4<^-  of  all  the  usual  documents,  such  as  bills  of  par- 

Kussel  T. 

Boheroe,'  cels,  costs  of  Outfit,  the  biUs  of  lading  signed 
by  the  master,  specifying  the  goods  received  on 
board,  and  for  whom  he  is  to  carry  them, 
custom*house  clearances,  and  such  other  pa- 
pers as  may  be  thought  necessary  to  substantiate 
his  right  to  the  property. 

The  plaintiff  must  then  prove  that  the  ship 
sailed  on  h«r  voyage;  and,  in,  case  there  be  any 
warranty  in  the  policy,  that  he  has  eomplied 
with  it;  that  the  loss  happened  by  one  of  tlie 
perils  mentioned  in  the  policy,  during  the  course 
of  the  voyage,  and  by  the  means  stated  in  tb^ 
declaration.      In  cases  of  capture,  the  pro« 

ceeding^ 


a  Stra 
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ceedings  in  foreign  courts  are  often  necessary.  Ch.iLf.t. 
Their  effect  we  have  before  had  occasion  to  ^^^'^'^ 
consider,  ,. 

In  losses  happening  by  the  perils  of  the  seas,  ^^^^  7^ 
where  every  person  perishes,  it  is  impossible  to 
prove  the  actual  loss.   In  this  case  presumptive 
evidence  is  sufficient;  proof  that  a  ship  de-  Green  v. 
parted,  and  that,  in  the  ordinary  course  of  such  smuTi^ 
a  voyage,  she  would  have  arrived  long  since,  is  ^cwby  v. 
sufficient    to   raise   a   presumption    that  she  Park. 
perished  at  sea. 

No  precise  time  is  fixed  as  evidence  of  a  loss, 
and  indeed  it  must,  in  every  case,  depend  on  the 
particular  circumstances:  but  by  the  practice  vide  Park, 
among  underwriters  a  ship  is  considered  as  lost,  ^* 
if  not  heard  of  for  six  months  together,  on  a 
voyage  within  any  part  of  Europe ;  or  twelve 
months,  if  bound  to  a  greater  distance. 

Where  the  defendant  adjusted  an  account  of  carron  r, 
an  average  loss,  and  indorsed  the  policy  thus,  ou^^h"^* 
viz.  "Agreed  to  pay  44/.  6^.  6d.  for  particular  sitting 
average  on  this  policy,  payable  in  one  month,"  T!35Geo. 
and   the   underwriters   afterwards    expressed  ^^^•^^'^* 
doubts  about  the  loss,  Lord  Kenyan  held  that 
it  was  incumbent  on  the  plaintiff  to  prove  that 
fact. 

The  defendant  on  the  general  issue  may  avail 
himself  of  any  circumstance  which  makes  the 
policy  void,  as  fraud  or  misrepresentation,  want 
of  interest,  the  ship  not  being  sea- worthy,  de- 
viation/ nonperformance  of  warranties,  &c 
Proof  of  fcaud,  or  want  of  seaworthiness*  lies 

upon 


Tsn  II.    upon  the  defendant ;  but  in  cases  u^here  sttcb  ft 
Policies  af  defence  is  expected,  it  will,  of  course^  be  pro- 
««_««  per  for  the  plaintiff  to  be  prepared  with  evidecice 
to  support  that  part  of  his  case. 

This  is  the  Evidence  ordinarily  required  to 
support  an  action  on  this  Instrument,  The 
Profession  being  already  in  possession  of  full 
instructions  on  this  subject,  in  the  books  of 
Mr.  Park  and  Mr.  Serjeant  Mar shalt^  it  is  quite 
unnecessary  to  notice  in  this  place  the  various 
case3  which  may  arise^ 

Of  the  Evidence  in  Actions  between  Vendors 
and  Vendees  of  Lands  or  Goods. 

M.'     1-       TiiK  evidence  in  an  action  founded  on  an 

MctiOfts  oy 

Fendors.    exccutory  coutract  for  the  purchase  of  land^ 
'^^        or  goods,  as  far  as  it  is  affected  by  the  Statute 
«io.         of  Frauds,  has  been  noticed  in  a  former  page ; 
but  it  will  not  be  improper  to  say  something 
further  as  to  the  other  evidence  neceasai7  to 
sustaiaan  action  on  such  a  contract.     The  con- 
tract being  established,  the  plaintiff  must  shew 
that  he  has  done  every  thing  in  his  power  to 
Thomp-     carry  it  into  execution.     He  must,  in  caseg 
M?]t^s,  I      where  he  was  the  seller  of  lands,  prove  tliat  hp 
Eip.  184.    has   delivered  an  abstract  of  his  title  to  the 
defendant,  and  have  the  title  deeds  ready  tp 
produce,  but  he  will  not  be  called  onto  provnB 
Goodison   them.     He  must  then  prove  either  that  he  has 
V.  Nunn,    prepared  and  tendered  a  conveyance,  properly 
7^1*  executed,   to   the  defendant,  aad  offsred  to 

deliver 
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Silver  it  to  hhn,  on  payment  of  the  purchase  ch.n.f.  i. 
money;  or  else  Uiat  he  has  tendered  a  draft  of  a  jctioMs  iy 
conveyance,  and  that  the  defendant  has  abso-  ''^' 


lately  refused  to  go  on  with  his  contract,  and  Glaze- 
discharged  the  plaintiiF  from  proceeding  in  it.  ^JJ^^J' 
In  the  case  of  goods  which  are  themselves  the  row, ST. 
subject  of  delivery,  and  where  by  the  terms  of 
the  contract  they  were  to  be  delivered  by  the  Berkley, 
plaintiff,  it  must  be  proved  that  they  were  takeii  ^g!^.^ ' 
to  the  place  of  delivery  at  the  appointed  time, 
or  else  that  the  plaintiff  being  ready,  and  offer-* 
ing  to  deliver  them,  the  defendant  precluded  the 
necessity  of  a  formal  tender  by  a  refusal  before- 
-hand  to  complete  his  contract.    If  they  were  to 
be  fetched  away  by  the  defendant,  it  must  be 
^ewn  that  the  plaintiff  was  ready  to  have  deli- 
vered them  at  the  time,  but  that  the  defendant 
ilid  not  come  or  send  for  them. 

The  defendant  may  avoid  the  contract  by 
shewing  that  the  plaintiff  was  not  able  to  fulfil 
it  on  his  part,  or  was  guilty  of  fraud  in  the 
making  of  it.     If  the  defendant  prove  that  the  Gibfon  ▼. 
plaintiff  has  not  a  title,  it  is  a  sufficient  answer  sfttingT* 
to  the  action ;  and  in  one  case,  where  two  dif-'  ^^^^^^l^^' 
ferentlots  had  been  soldat  an  auction,  which  iilm.s.' 
the  purchaser  bought  for  their  contiguity  to  ^.^^i^"* 
each  other,  and  the  vendor  had  not  a  good  title  ^*^*' ' 

__  111        1   •       n  Esp.  C.218. 

to  one  of  them,  Lord  Kenyan  held  this  fact  a  150  s.  p. 

sufficient  reason,  for  Jbis  rescinding  his  contract 

as  to  both.    So  the  employment  of  puffers  by  Howard  t, 

the  seller,  whereby  the  price,  was  raised  upon  ^^  ^^pf 

the  642. 
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Part  ir.  the  bofidjide  bidder,  there  being  but  one  pel** 
^^fh  8on  who  really  bid,  has  been  held  to  furnish 
...._.^  a  defence  to  an  action  for  not  completing 
the  contract.  But  in  the  Court  of  Chancery 
EramwcU  Lord  Alvanley^  when  Master  of  the  RoUs, 
Vez.  jun.  held  that  the  circumstance  of  a  person  being 
•  employed   to  buy  in  the  estate,   if  the  bid- 

dings did  not  amount  to  a  certain  sum,  and 
bidding  accordingly,  at  a,  sale  which  was  at- 
tended by  several  real  and  bondjide  bidders, 
was  not  sufficient  to  enable  the  highest  bidder 
-  to  avoid  his  contract. 

Morton  v.      When  the  action  is  brought  by  a  purchaser 
Lamb,  7    ^^  j^^gj.  g^^^  ^f^^j  ^g  ^^g  ready  to  have  accept- 

125.  ed  the  thing  purchased  at  the  appointed  time, 

and  to  have  paid  the  stipulated  price;  to  prove 
«  which,  he  must  give  evidence  that  he  tendered 
the  money,  («^fipH  in  the  case  of  Icmds,  a  convey- 
ance, or  draft  of  one,)  and  demanded  the  exe- 
cution of  the  conveyance,  or  delivery  of  the 
goods,  or,  if  they  were  to  be  taken  to  a  certain 
place  by  the  seller,  that  he  was  at  the  appointed 
place  ready  to  receive  them,  and  prepared  with 
his  money  to  have  paid  for  them  on  delivery. 

Contracts  for  the  sale  of  goods  are  generally 
made  on  the  expectation  of  a  rise  or  fall  in  the 
price  of  a  fluctuating  commodity,  and  the  per- 
son^  whose  speculation  has  failed,  frequently 
breaks  his  contract  In  these  cases,  therefore, 
it  will  also  be  important  to  prove  the  difference 
of  prioe  at  the  times  of  the  making  and  of  the 

breach 
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{►reach  o£  the  contract,  in  order  toascertain  the  Ch.ii.r.i. 
damages  which  the  plaintiff  has  sustained  (e).     ^!^J^ 
The  case  of  Peeram  v.  Palmer j  reported  at  ^  _ 

length  in  GilA.  L.  E.  194,  and  not  noticed,  as  far  ]^"»  ^• 
as  I  can  find,  in  any  other  book,  contains  an  im^  Giib.  L.E. 
portant  decision  as  to  the  effect  of  a  dispensa*  '^* 
lion  by  one  party  with  an  exact  performance  bj 
the  other,  in  contracts  of  this  nature.     The 
plaintiff  bought  of  the  defendant  100  quarters 
of  barley,  to  be  delivered  to  the  plaintiff  at 
Hoddesdon,  between  harvest  and  Candlemas^ 
at  the  rate  of  1 6s.  per  quarter,  to  be  paid  at 

(e)  It  must  here  be  recollected  that  I  have  taken  the  cat^ 
of  an  agreement  where  the  purchase  is  to  be  completed,  and 
the  money  paid  at  the  same  time ;  and  therefore  before  this  it 
applied  to  any  particular  case,  it  must  be  well*  considered 
whether,  by  the  terms  «f  the  contract^  the  act  of  one  party  is  a 
condition  precedent  to  the  act  of  the  otheiq,  or  whether  they  are 
independent.  *'  Whether  one  promise  be  the  consideration  of 
another,  or  whether  the  ftrfwtfuam^  and  npt  the  mere  promise,  be 
the  consideration,  must  (as  was  observed  by  Mr.  J.  Lanwenct^ 
in  GUeabrook  v.  Woodrt^t  8  T.  Rep.  373)  be' gathered  from  and 
depend  entirely  upon  the  words  and  nature  of  the  agreement^** 
but,  (as  was  observed  by  Mr.  J,  he  BUme  in  the  same  case) 
,««  No  person  shall  call  upon  another  to  perform  his  part  of  4 
contract  until  he  himself  has  performed  all  that  he  has  stipu- 
lated to  do  as  the  consideration  of  the  other^s  promise.  Thia 
applies  to  every  case  of  a  sale  of  property,  where  one  engages  to 
cewvey  oh  a  certain  d^^  and  the  other  to  pay  at  the  $ame  time§ 
and  this  whether  the  one  be  stated  In  terms  to  be  in  consider- 
ation of  th^  other  or  not.  In  neither  case  will  the  Court  com* 
pel  one  party  to  perform  his  part  until  the  other  has  done»  or 
has  offered  to  do  his  own.^*  For  the  many  nice  distinctions 
which  have  been  taken  in  these  cases,  see  ffUliams*!  Sawideri 
jaoy  n.  4.  where  all  the  cases  as  to  thu  point  are  collected,  ex- 
cept those  before  mention^  of  Glaxekrc$k  v.  Weodrenjo^  and 
Karwsen  y.  Johnson^  which  have  been  determined  since  the  pub* 
fication  of  that  note. 

Q  the 
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Part  11.  the  times  of  delivery,  according  to  the  quantity 
delivered  at  each  time.  The  defendant  on 
tlie  day  but  one  before  Candlemas  delivered  to 
the  plaintiff's  use>  at  the  place  appointed,  a 
quantity  of  barley  which  was  sent  for  30  quar- 
ters, but  when  the  same  was  measured,  it  was 
found  to  be  but  19  quarters  and  an  half.  The 
barley ,  being  short  of  measure,  the  plaintiff 
paid  to  the  defendant's  servant  who  brought  it 
10/.  and  no  more,  though  he  had  enough  by 
liim  in  the  house  to  have  paid  for  the  whole 
100  quarters^  and  before  he  brought  the  action 
he  paid  the  other  67.  to  the  defendant  The 
tase  having  been  reserved  for  the  opinion  of 
Lord  Ch.  J.  Parker  appears  to  have  been 
argued  at  considerable  length,  and  the  prin- 
cipal point  which  was  made  in  argument  was, 
that  these  were  mutual  and  independent  pro- 
mises. On  this  point,  however,  no  opinion 
appears  to  have  been  given;  but  the  Chief 
Justice  held  that  the  defendant  having  delivered 
nineteen  quarters  and  an  half  without  ready 
money,  had  dispensed  with  the  condition  as  to 
that  quantity,  though  he  might  have  chosen 
whether  he  would  have  delivered  it  until  he 
was  paid,  and  then  there  was  no  reason  but 
that  he  should  go  on  with  the  delivery  of  tlie 
residue  according  to  his  contract. 

In  an  action  on  a  Warranty  the  plaintiff 
must  prove  the  sale  and  warranty.  In  general 
any  representation  made  by  the  defendant  of 
the  state  of  the  thing  sold,  at  the  time  of  the 

sale. 


On  a  War- 
rantjfn 
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sale,  will  amount  in  law  to  a  warranty;  but  cii.ii.f.t; 
where  the  defendant  refers  to  any  document   -ff '«» ^J 
or  to  hi3  belief  only,  in  such  case  no  action  is 
maintainable,  without  proof  that  he  knew  he 
was  representing  a  falsehood.     Thus  where  a  Duniop  7, 
man  sold  a  horse,  which  he  stated  to  be  of  a  Pe^f's* 
certain  age,  according  to  a  pedigree  delivered,  n*  ^^Ca*. 
to  him  when  he  purchased  the  horse,  and  shewed    * 
the  pedigree  to  the  buyer,  Lord  Kenyan  held 
that  no  action  could  be  maintained  against  him 
without  proving  that  he  knew  the  pedigree  to 
be  false :  and  in  like  manner  a  representation  {^^{^^^"* 
that  a  picture  is  the  production  of  an  ancient  K.ii.  Sit^ 
master,  long  since  djBceased,  does  not  bind  the  WMtfaftcr 
party  to  a  warranty  that  it  was  so ;  but  is  only  ^'  ^'  37 
a  representation  of  the  fact,  according  to  the.M.s.  £sp, 
best  of  his  belief;  and  therefore  no  action  can  s.*C.^^** 
be  maintained,  unless  it  be  proved  that  the  de- 
fendant in  this  case  also  knew  or  had  reason 
to  believe  that  he  was  representing  a  falsehood. 
In  these  cases  there  was  no  breach  of  that  good 
faith  which  the  law  expects  in  all  contracts  > 
between  man  and  man:  but  where  a  person  Mcllishv; 
knowing  of  defects  in  a  ship  which  it  was  im-  pj^^c's**'^ 
possible  for  the  buyer  to  discover,  did  not  dis-  C^-  '°S* 
close  them  to  him  at  the  time  of  sale,  Lord 
Kenyon  held  that  he  was  liable  to  an  action,  as 
on  a  warranty  that  the  ship  was  free  from  all- 
latent  and  concealed  defects,  although,  by  the 
express  terms  of  the  contract,  the  buyer  was  to 
take  her  with  all  faults. 

i^.%  When 
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Itrt  It  W^en  the  unsoundness  is  proved,  it  is  pi^e* 
^aUkr^  per  to  shew  an  application  to  the  vendor  to 
r  take  back  the  thing  sold^  and  return  the  money ; 

but  this  is  not  absolutely  necessary,  for  the  buyer 
may  affirmr  the  contract,  and  sue  for  damages 
Wilder  v«    occasioned  by  the  breach  of  it,  so  that  where  the 
i1f.BUck«  buyer  of  an  unsound  horse   kept  him  and 
'^  endeavoured  to  sell  him,  it  was  held  that  the 

action  on  the  warranty  was  still  maintainable. 
If  die  buyer  had  the  liberty  of  returning  the 
tVn^v.  thing  bought,  in  case  he  disliked  it|  within  a 
1  T.  itp.  certain  time,  and  did  so  accordingly  i  or  if  the 
'^^'  defendant,  on  the  horse  being  discovered  to 

be  unsound^  consented  to  accept  him.  back, 
and  he  waa  so  returned ;  the  proof  cf  these 
circumstances  gives  the  plaintiff  a  right  to  re- 
cover back  the  whole  money,  as  money  had 
and  received  to  his  use. 

Of  the  Evidence  in  Actions  betrceen  the  Ven- 
dor and  Vendee  of  Stock,  or  by  the  Borrower 
against  the  Lender  thereof. 

m 

^Mdoro/  The  great  quantity  of  property  which  is  in- 
su(k.  y^gted  in  th^  Public  Funds  has  of  late  years 
given  rise  to  a  species  of  action  unknown  in 
earlier  times^  viz.  that  on  a  contract  either  to 
transfer  or  to  replace  stock  at  some  future, 
day ;  and  as  these  contracts  are  most  com* 
monly  rieduced  into  writing  they  will  properly* 
form  a  part  of  this  section, 

When 
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When  an  nction  is  brotaght  by  the  setter  ck.ns. 
against  the  purchaser  for  not  accepting  stock,  ^^f 
the  first  feet  to  be  proved  is  that  the  plwntifF  •■  . 

was  actually  possessed  of  stock  to  the  amount  ^^«^**v 
for  which  he  contracted  (J^).     He  must  then  l\  g] 
prove  the  contract,  and  next,  either  that  he 
made  an  actual  transfer  of  the  stock,  or  else 
that  he  attended  at  the  Bank,  for  the  purpose  JgJ^J^^ 
of  transferring  it,  till  the  books  shut,  on  the  cEart-io^! 
day  whereon  it  was  to  be  transferred.     In  the  ^q^^^ 
latter  case  he  must  also  prove  that  he  after-  4laft^. 
wards  sold  and  actually  transferred  the  stock 
to  some  third  person,  which  should  be  done  as 
so6n  as  possible.     In  a  late  case  which  arose  J^«^^ 
on  this  subject,  the  Judges  of  the  Court  of  ^,^p.  * 
King's  Bench  expressed  considerable  doubti 
whether  the  transfer  to  the  third  person  should 
not  be  made  at  the  next  transfer  day  after  the 
contract  was  broken ;  but  the  majority  of  the 
Court  inclined  to  think  that  it  was  sufficient  if 
made  within  a  reasonable  distance  of  time  after- 
wards, and  that  in  case  it  had  borne  a  higher 
price  in  the  intermediate  time,  the  defendant 
should  hav^  the  benefit  of  that  circumstance  by 

(f)  This  fact,  and  aU  others  which  havciefcrence  to  the 
books  of  the  Bank,  must  be  proved  by  examinetl  copies  from 
the  Bank  books,  (vidt Mnii,gi.9ndManbr.C9but,  t  Esp.665.) 
to  obtain  which  a  suhpama  ducu  tecum  should  be  served  on  ono 
of  the  clerks  at  the  office  where  the  books  are  kept,  and  applU 
^on  made  to  the  Bank  Solicitor,  who  will  represent  to  tho 
Bank  the  propriety  of  the  derk^s  aUending  with  a  copy  iiroia 

IhftbooL 

a  s  makmg- 
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Pbrt  II.    making  that  higher  price  the  measure  of  the 
Femhrrf'  damages. 

Stock,  ^ 

^  In  case  the  action  is  brought  by  the  pur^ 

vidcCai-    chaser,  he  also  must  prove  that  the  seller  was 
Bi'iggSf      possessed  of  the  stock  at  the  time  of  the  con- 
Sd  thc^'    ^^^^  >  ^^^^^  ^^  tendered  the  money  and  request- 
above        ed  a  transfer,  which  the  other  refused ;  or  that 
he  attended  at  the  Bank  to  accept  the  transfer, 
and  was  prepared  with  money  to  pay  for  it ; 
u  8  f^7      ^^^  lastly,   that  he  actually  bought  and  duly 
accepted  the  same  quantity  of  stock  of  another 
person  at  a  greater  prijce. 

In  the  second  kind  of  action,  viz.  that  for 
not  replacing  stock,  the  plaintiff  must  first  prove 
that  being  possessed  of  the  stock  in. question, 
he  sold  it  out  at  the  time  mentioned  in  the 
declaration,  and  advanced  the  produce  to  the 
defendant,  on  his  promise  to  replace  it.  He 
must  then  prove,  by  some  person  conversant 
with  the  funds,  the  current  price  of  stock  at  the 
day  on  which  it  ought  to  have  been  replaced  ; 
and  if  it  has  risen  since  that  time,  and  there 
has  b«en  no  offer  on  the  part  of  the  defendant 
to  replace  it,  he  should  also  prove  the  price  it 
shepherd  has  since  borne ;  for,  as  the  contract  was  spe-- 
][£a8t.2ii!  cifically  to  replace  the  stock,  and  the  plaintiff 
might,  in  case  the  contract  had  not  been  broken, 
have  sold  out  the  stock  at  any  time  afterwards, 
he  is  entitled  to  receive  in  damages  the  highest 
price  at  which  be  might  have  sold  it,  had  the 
delehdant  performed  his  contract. 
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Ch.II.f.i. 

Of  the  Evidence  on  Parol  and  tmplied       Parol  aai 

Promises.  j^^ 


The    several   instances   which   have   been  •— — ■ 
noticed  were  cases  of  actual  and  express  pro- 
mises ;  but  the  far  greater  number  of  Actions 
of  Assumpsit  are  founded  on  Promises  implied 
by  operation  of  law.     This  implication  may 
arise  either  from  the  common  and  universal 
practice  of  mankind^  or  the  usage  of  particular 
trades.     If  I  order  goods  of  a  man,  or  employ 
him  to  do  work,  and  no  mention  is  made  of 
the  sum  which  is  to  be  paid,  the  law  implies  a 
promise  to  pay  the  value  of  the  goods,  or  as 
much  ais  he  deserves  for  the  work :  ^nd  in  an 
action  for  it,  the  plaintiff  must  prove  the  deli* 
very  of  the  goods,  or  performance  of  the  work, 
and  the.  usual  prices  charged  for  them ;  hut  it 
must  appear  that  these  wual  prices  are  also  a 
reasonable  compensation  for  the  trouble  which 
the  plaintiff  has  had,  and  therefore  the  charges  Upsdel  r. 
of  51.  per  cent  by  a  surveyor ;  or  7f /.  per  cent  p^JJ*, 
by  an  auctioneer  on  a  large  building  or  sale ;  <^- 195* 
though  proved  to  be  usualy  have  not  been  al-  christfer 
lowed.  .  l5fP-^* 

It  will  be  proper  here  to  observe,,  that  the 
question  of  value  can  never  arise  wher^  a  cer* 
tain  sum  is  agreed  upon,  unless  it  be  apparent 
that  a  gross  fraud  has  been  committed.  But 
where  a  certain  sum  of  money  has  been  agreed 
to  be  given  for  any  work  of  art  (a  portrait  for  Giimaldi 
instance)  which  is  not  properly  executed,  the  4'Esp.cSL 

Q  4  defendant  9i- 


fMii.    defendfmt  should  return  it,  and  will  not  be 

^ZmHa    P^^™^^^  ^  retain  it,  and  enter  into  the  com- 
parative value. 


^  In  order  to  shew  a  delivery  of  goods,  tho 

W^^ic.  plaintiff  must  either  prove  that  they  were  de^ 
livered  at  the  defendant's  house,  or  to  some 
person  authorized  by  him  to  receive  them ;  as 
veaie  t.  ^^  ^  name  a  particular  carrier,  or  desire  them 
^y>«»  to  be  sent  by  land  carnage,  and  there  is  but 
Bui.  N jp!  one  carrier  to  the  place  where  he  resides ;  in 
*  •  these  cases  the  delivery  to  the  carrier  is  a  com- 

plete delivery  to  the  purchaser,  and  he  is  en* 
swerable  for  them,  whether  they  ever  arrive  or 
not.  But  unless  the  purchaser  point  out  a 
particular  mode  of  conveyance,  the  seller  sends 
„  them  at  hb  own  risk,  and  before  he  can  charge 

Wood,  ib.  the  purchaser  with  the  value  of  thein,  must 
prove  not  only  the  delivery  of  them  to  tiie  car* 
rier,  but  also  call  some  servant  of  the  carrier 
to  prove  that  he  delivered  them  to  the  de^ 
fendant. 

Proof  of  the  delivery  of  meat,  or  other  things 

commonly  used  in  a  family,  at  a  man's  house,  is 

prima  Jatit  evidence  that  he  Ordered  them  on 

credit,  and  the  law  implies  a  promise  to  pay 

the  value ;  which  being  proved,  the  plaintiff  is 

entitled  to  a  verdict  for  so  much.     If  it  be 

proved  that  the  defendant's  wife,  or  his  servant^ 

ordered  them,  the  case  is  carried  a  step  fur-^ 

l^J^^y^-  ther,  and  the  presumption  is  stronger  that  they 

Sid.  109.     had  his  authority  so  to  do' ;  and  if  it  be  also 

163/  ^  ^  proved,  that  he  has  been  accttstomtd  to  pay  for 

9     /  goods 


^oods  80  ordered,  it  is  conclusive  i^inst  him,  ch.ii.f.:. 
and  nothing  short  of  payment  to  the  creditor     -^s^f^ 
will  discharge  him  from  the  action.*     But  the 
two  first  cases  resting  only  on  presumption,  *  vide 
may  be  destroyed  by  evidence,  ivhich  shews  v! H^ii"?, 
that  the  defendant  never  intrusted  his  wife  or  ffa^e'* 

Ca&  47. 

servant  to  buy  on  credit,  and  that  it  was  known 
to  the'  plaintiff;  for  if  the  defendant  prove  that 
be  gave  them  money  to  pay  for  the  articles  as 
they  bought  them,  and  that  the  plaintiff  knew 
of  it,  or  that  his  usual  custom  was  to  pay  the 
plaintiff  weekly,*  this  shews  that  he  never  did  ^  ibid. 
^authorize  them  to  contract  for  hitn,  and  he  is 
not  bound  by  their  contract  The  case  of 
cloaths  furnished  to  a  married  woman,  is  simi- 
lar in  its  nature,  if  suitable  to  the  husband's 
station  in  life,  the  presumption  is  that  he  autho- 
rized his  wife  to  buy  them ;  but  if  it  should 
appear  that  he  gave  her  money  to  pay  for  jEtheiirr, 
ihem,  or  desired  the  plaintiff,  or  his  servant,  not  ton  v.  P: 
to  trust  her,  he  will  not  be  liable.'  nS 

In  cases  where  the  husband  and  wife  are 
}>arted,  the  Jaw  proceeds  on  a  different  prin- 
ciple ;  it  does  not  there  look  to  the  willj  but 
to  the  duty  of  the  husband :  if  he  turn  his 
wife  out  of  his  i^use,  or  behave  so  cruelly  to 
her,  that  she  cannot  with  safety  remain  in  it, 
he  is  liable  for  articles  of  provision  and  dress, 
Suitable  to  his  station,  furnished  to  her  by  a 
tliird  person,  though  against  his  express  direc- 
tion ;  for  the  law  will  not  permit  her  to  starve ; 

and 


rot,  1  &Ii^, 
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Part  II.    and  proof  of  the  articles  having  been  delivered, 

^f^"!!     and  that  the  defendant  is  her  husband,  is  suffix 

.-*— ..^  cient  for  the  plaintiff  to  charge  him.'     To  dis* 

■  Bouiton   charge,  himself  from  the  action,  it  is  incumbent 

tice,2  stia.  on  the  husband  to  prove  that  the  wife  has  for- 

***^         feited  her  claim  to  his  protection,  by  living  in 

a  state  of  adultery  at  the  time  the  goods  were 

furnished  (for- the  mere  circumstance  of  her 

having  formerly  committed  adultery  will  not 

be  a  defence,  if  the  husband  afterwards  received 

»  Harris  v.  ^^^  back,  and  turned  her  out  a  second  time ;  *) 

Morris,  4  q^  ^h^t  she  left  his  house  against  his  consent, 

41.  and  without  reasonable  cause';  or  refuses  to 

wariirgT.   return;  and  in  the  latter  case  it  should  also 

^»^^*»  *     be  proved,  that  either  a  general  notice  was 

published  by  the  husband  to  all  persons  not  to 

Ravm!^'  ^^^^^^  ^*s  '*^^^^>  ^^  ^  particular  notice  given  to 
444-  the  plaintifi*/ 

If  the  husband  and  wife  are  parted  by  mi^ 
iual  consent,  and  she  has  a  separate  mainten- 
ance allowed    by  him,  he  will  not   be  liable 
9  Todd  V.  even  for  necessaries  found  her ;  and  the  general 
jia?k"6.     arid  public  notoriety  of  their  being  so  parted  is 
vide  Bill,    sufficient,  witliout  proof  of  particular  notice  to 
the  plaintiff.* 

In  the  case  of  persons  of  an  inferior  station 

in  life,  the  earnings  of  the  wife  have  been  held 

•  Warrv.   effuivaleut  to  an  allowance  by  the  husband :  ^ 

^JiTiTs.    but  where  the  wife  of  a- gentleman  of  rank  and 

fortune  was  parted  from  him,  without  any  aU 

lowance  by  him,  though  she  had  a  pension  of 

3000/. 
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300  /.  a  year,  during  the  pleasure  of  tlie  Crown,  Ch.ii,f.i. 
the  husband  was  held  liable  to  her  contract  for   ^j^^* 
necessaries,  (gj  

. .  •  ■  Thomp- 

fon  v. 

miction  for  Money  paid  to  the  Defendant's  Harvey, 4 
Use;  for  Money  lent;  and  on  an  Account  2177, 
stated. 

To  support  the  action  for  Money  paid  to      M<nig^ 
the  defendant's  use,  the  plaintiff  must  prove     ^"^ 
either  that  he  has  paid  such  money  at  the 
request  of  tlie  defendant,   or    else   that  he 
has  been  compelled  to  pay  it,  in  consequence  stokes  t« 
of  his  misconduct,  or  of  an  engagement  which  ^Jf'  J^^ 
the  plaintiff  had  entered  into  on  his  behalf,  or  c^'ici  ▼. 
in  a  case  where  they  were  jointly  liable,  and.  t.^^' 
where  the  defendant  ought  to  have  been  paid  ^*°' 
his  proportion ;  for  no  man  can  of  his  own  act 
make  another  his  debtor  against  his  will. 

In  the  second  of  these  cases,  as  where  the 
goods  of  A.  a  lodger  in  the  house  of  B.  are 
distrained  by  the  landlord,  and  A.  brings  an 
action  against  BJ  to  recover  the  money  which 
he  has  been  obliged  to  pay  to  redeem  his  goods, 
he  must  prove  that  the  money  was  due,  and  a 
distress  made,  and  that  he  gave  notice  to  B.  of 
it,  and  requested  him  to  pay  the  money,  or 
indemnify  him  in  replevying  the  goods;  and 
that  on  such  refusal  he  paid  it  himself.     So  if 

(l)  The  numerous  catfes  which  have  arifen  on  ttils  Aibjed 
are  colleded  together  in  Mr.  Nolan't  Edition  oiStroMgi^  1214* 
note  I. 

the 
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FiTt  n.    the  payment  were  made  in  consequence  of  n 
JMbmy    bond,  wherein  the  plaintiff  became  bound  as 
surety  for  the  defendant,  the  first  proof  wili  be 
the  due  execution  of  the  bond  by  them  both; 
then  that  the  plaintiff  was  called  upon  to  pay 
the  money,  and  gave  notice  thereof  to  the  de- 
fendant before  he  paid  it.     Ta  prove  the  pay- 
ment of  the  money  in  these  cases,  the  person 
•who  made  it,  or  him  by  whom  it  was  received, 
should  be  called  as  a  witness,  for  the  receipt  or 
acknowledgment  of  that  person  will  be  no  evi- 
dence against  the  defendant;   and  if  levied 
under  an  execution,  a  copy  of  it  should  be 
Beard  v.    proved.    In  case  there  are  two  sureties,  each 
•Bos.&V.  "^"^^  bring  a  separate  action  for  the  money 
^35-         which  he  personally  paid ;  and  where  several 
Coweiv.    persons  become  sureties  for  a  third,  and  one 
fBos!&  P.  ^^^  ^^^^  obliged  to  pay  the  whole  debt,  he- 
j68.         inay,  by  separate  actions  against  each  of  the 
others,  compel  them  to  contribute  their  re- 
spective proportions  towards  his  loss.     In  thb 
case  the  obligation  of  the  plaintiff^   the  de- 
fendant, and  the  other  sureties  must  be  provedl^ 
the  application  to  them,  and  the  payment  by 
Osborne     the  plaintiff.     It  was  in  one  case  held,  that 
^l^t'^Ii'  where  a  bill  of  exchange  had  been  drawn  by 
one  of  three  partners,  ni  the  name  of  himself 
and   the  others,   after  the  dissolution  of  the 
partnership^  in  favour  of  a  person  who  did  aot 
know  of  such  dissolution,  and  the  other  twa 
partners  had  thereby  been  obliged  to  pay  tho 
money ;   that  they  might  Join  in  an  actiau 

therein  ; 
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themn;  but  this  case  was  decided  under  rery  ciuiT.r.t« 
particular  circumstances;  viz.   it  clearly  ap-     ^^^ 
pearing  that  the  pUintitfs  he^d  jointly  borrowed 


Itie  money,  and  had  given  a  joint  note  for  part 
of  it)  and  on  that  ground  only  the  joint  action 
was  maintained. 

In  the  cases  which  have  been  just  men^ 
tioned,  the  law  implies  a  promise  of  indem- 
nity,  and  such  promise  arises  in  every  case  Meny- 
where  they  are  jointly  liable  to  a  third  person  Jj'^n^'^g* 
upon  their  joint  contract.    But  in  cases  where  t.  Rep. 
two  are  jointly  sued  in  tort,  and  the  whole  da-  ' 
mages  are  levied  upon  one,  the  law  does  not 
raise  any  such  promise.     To  recover  a  contri- 
bution or  indemnity  therefore  in  a  case  of  this 
sort,  the  plaintiff  must  prove  an  express  pro- 
mise on  the  part  of  the  defendant^  and  such 
express  promise  will  support  the  action,  even 
in  a  case  where  neither  the  plaintiff  or  de- 
fendant were  liable  to  pay  the  money;   for  Petirev. 
where  two  persons  were  jointly  engaged  in  an  T?Rcp!'^ 
illegal  stock-jobbing  transaction,  and  one,  by  4i9- 
the  express  authority  and  direction  of  the 
other,  paid  the  whole  loss,  it  was  held  that  he 
might  recover  a  moiety  of  it  from  the  other. 

To  ^support  the  action  for  Money  lent^  the  Aahmfir 
plaintiff  must  prove  that  money  was  lent  by  -*f*"cr^'- 
him  to  the  defendant,  either  by  aotne  person  T.^Atkins^ 
present,  or  by  the  defendant's  acknowledgment,  |f  j^'.^'^^ 
which  it  has  been  held  a  promissory  note  i37>.^ 
inaoiints  t^^  and  is  therefore  evidence  on  this  Hunt- 
CQpat,  ttMt^tbc^bwe  circumstance  of  the  plain-  q!^'' 

tiff       '- 
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Tart  II.  tiff  hanng  drawn  a  check  on  his  banker,  and' 
Action Jmr  Qf  ^j^  defendant  having  received  the  money.  19 

not  sufficient  evidence,  without  also  sheviing 

Cary  V.     j^omc  money  transactions  between  them,  from- 
Esp.Cas'^.  whence  a  loan  might  be  inferred,  for  prima 
facie  the  check  imports  a  payment,  and  not 
a  loan. 
JUcaunt        The  action  on  an  Account  stated^  n\iist  be 
^^^'^^     supported  by  evidence  of  a  settlement  of  ac- 
counts between  the  defendant  and  the  plaintifi^ 
or  some  person  on  his  behalf.     And  though 
the  reckoning  be  ortly  of  what  is  due  to  the 
plaintiff,  without  any  counter  demand  by  the  ' 
defendant,  it  is  sufficient  to  sustain  the  count, 
Stuart ▼.    as  where  the  defendant  and  the  plaintiff's  wife 
I  show^. '   reckoned  that  the  defendant  had  borrowed  at 
**S-  one  time  40^.  at  another  AOs.  and  at  another 

41.  making  together  8/.  it  was  objected,  that 
this  being  a  reckoning  on  one  side  only,  with- 
Fostcrv.    ^"^  deduction  or  payment  on  the  other,  did 
AiUson,  2  not  support  the  count;  but  this  objection  was 
479,  &*     over-ruled.    If  two  persons  are  in  partnership, 
y^Levy^     and   covenant    to   account  with  each   other, 
ibid.  483.    though  no  action  of  assumpsit  will  lie  on  these 
articles,  till  an  account  has  been  settled  and- 
liquidated,   yet  after  such  account  has   been 
taken,  and  the  balance  struck,   assumpsit  will 
lie,  as  on  an  account  stated  ;  and  where  there 
Morreand  being  accounts  between  A,  and  B.  j  C  became 
Mi^^sitr  ^  partner  with  B.  fend  dealings  continued  be- 
Gaiidh.     twcen  B,   and  C  as  partners,  and  A.  who' 
1795,  M.S.  afterwards  settled  an  account  with  B.  and  6\ 

whcreia 
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wherein  was  included  the  money  due  from  A.  Ch.ii.  r.i. 
to  J3,  alone,  Lord  Kenyan  held  that  the  whole  ^/^»'M 

Monty  Unim 

might  be  given  in  evidence  on   a  count   on  .«««..-^ 
an  account  stated,  in  an  action  by  B.  and  C. 
But  money  due  from  an  executor,  or  from  a 
married  woman,  cannot  be  blended  with  an 
account  of  the  defendant  as  an  individual,  so  ^5*^^ 

'  cited  2  T* 

as  to  make  him  generally  liable,  though  in  fact  Rep.  480. 
included  in  the  same  account ' 


Action  for  Use  and  Occupation. 

Another  action,  which  generally  arises  on  ^^fionfor 
a  parol  or  imphed  promise,  is  the  action  for    Oceufa^ 
Use  and  Occupation^  which  is  given   by  the      **^' 
statute  11  Geo,  II.  c.  19.  sec-  15.  by  which  it 
is  enacted.  That,  "  where  the  agreement  is  not 
by  deed,  the  landlord  may  recover  a  reason- 
able satisfaction  for  the  lands,  &c.  occupied 
by  the  defendant  in  an  action  on  the  case^  for 
the  use  and  occupation  of  what  was  so  held 
and  enjoyed ;  and  if  it  shall  appear  that  there 
was   a  parol   demise   or   an   agreement    (not 
being  by  deed)  whereon  a  certain  rent  was 
reserved,  the  plaintiff  shall  not  therefore  be 
nonsuited,  but  shall  make  use  thereof  as  evi- 
dence of  the  quantum  of  the  damages  to  be   . 
recovered."    And  by  the  same  Act,  if  a  tenant 
for  life  die  before  or  on  the  day  on  which  any 
rent  was  made  payable  upon  any  lease  which 
determined  on  the  death  of  such  tenant  for 
life,  his  executors  may  in  an  action  on  the 

cafie, 


Fartii.    case,  recover  the  whole,  or  a  proportion  ot 
Actirmfor^  such  rent,  according  to  the  time  such  tenaot 

cro^a-  for  life  lived  of  the  last  year,  or  quarter  of  m 
^^^^  year,  in  which  the  said  rent  waB  growing  due. 
t^.nnister  Since  the  statute,  this  is  become  the  com- 
V.  Us-  QjQ^  form  of  action  in  all  cases  where  the  de* 
K.  H.  SiV  inise  is  not  by  deed,  and  even  where  there  is 
li'iifiVjiS  ^"  agreement  under  seal  for  a  future  lease,  if 
(r.  3.  Ei-    such  agreement  do  not  contain  M^ords  of  pre- 

l!  )t.T.  Ro-  *^     .  '  "^ 

r.n  s4Esp.  sent  demise,  or  a  covenant  to  pay  rent,  it  may 
'^^'   '        be  used  as  evidence  in  this  form  of  action. 

To  support  the  action,  the  plaintiff  must 
shew  that  the  defendant  occupied  under  his 
permission,  or  that  of  some  person  through 
iLTorijaLnv.  whom  he  claims,  for  a  mere  stranger  cannot 
Anbrosc,   ^^y  ^is  title  in  this  form  of  action.     He  must 
»  ;-r,j.       therefore  either  prove  an  actual  demise,  the 
.vjm.'AfT.   payment  of  former  rent  (in  which  case  it  will 
i?56.M.s.  )^Q  proper  to  give  the  defendant  notice  to  pro- 
duce the  receipts)  or,  as  in  the  case  just  men- 
tioned, a  permission  to  enter  and  hold  until  a 
formal  lease  or  future  conveyance  should  be 
Ti\ch  V.     executed.     If  the  owner  of  an  estate  let  it  to 
Ti  fRep.  ^  tenant  from  year  to  year,  and  then  gr^nt  an 
37^-  annuity  chargeable  upon  it,   and  the  grantee 

afterwards  bring  an  ejectment,  and  recover 
judgment ;  he  may  then  maintain  this  action 
asainst  the  tenant,  and  recover  all  rent  remain-^ 
ing  in  his  hands  previous  to  the  day  of  the  de- 
mise in  the  ejectment,  for  the  tenant  virtually 
held  under  him;  but  he  cannot  recover  for 
any  rent  due  subsequeat  to  the  day  of  the  de^ 

mise. 


c 
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tnise,  for  he  is  not  permitted  to  act  so  incon-  Ch*  ii.  {.%. 
feistently  as  to  treat  the  lessee  as  a  tenant  and   ^j^^ 
trespasser  during  the  sanoe  period  of  time.     If    otcupo' 
the  agreement  be  in  writing  it  must  be  pro-      '^' 
ducedy  the  plaintifF  cannot,  in  such  a  case,  go  Brewer  r« 
upon  the  bare  occupation,  for  where  there  is  ^^'"^'it* 
an  actual  contract  non^  can  be  implied ;  and  if  vide 
uuch  written  contrax:t  contain  words  of  present  ^^^^!^ 
demise,  it  should  seem  that  an  agreement  stamp  ^**^^'^* 
is  not  sufficient,  but  that  a  /ea^er  stamp  should  Rep.  755/ 
be  impressed;    this  has  never  been  directly 
determined  to  be  necessary,  but  the  general 
opinion,  I  believe,  is,  that  it  is  so ;  and  such 
opinion   has  frequently   been  acted  upou  in 
practice. 

The  next  fact  to  be  proved  is,  that  the  de*- 
fendant  has  occupied  the  land,  and  it  should 
appear  that  such  occupation  has  been,  as  ftr 
as  depended  on  the  plaintiflf,  beneficial  to  the 
defendant.     Therefore  where  the  plaintiff  re- 
presenting himself  to  have  a  longer  term  than 
he  really  bad,  agreed  with  the  defendant  to  Hanson  v# 
assign  such  term  to  him,  and  the  defendant  p^^^°' 
thereupon  took  possession,   which  possession  Cas.  191% 
was  injurious  rather  than  beneficial  to  him,  by 
reason  of  the  plaintiff  having  a  shorter  term  in 
the  premises ;  Lord  Kenyon  held  the  seller ' 
could  not,  on  the  purchaser  rescinding  the  con* 
tract,  and  delivering  back  the  premises,  main- 
tain this  action  for  the  time  he  was  in  posses- 
sion.   If  it  be  proved  that  the  defendant  en-  Ball  v. 
tered  by  permission  of  the  plaintiff,  add  then  ^^^^; 

Jl  that     ^^^* 
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p^rt  II.  that  he  demised  to  anoUier  who  occupied,  this 

dftmfor  ^iU  be  evidence  of  an  occupation  by  him,  and 

Oecupor  the  rent  may  be  recovered  from  him  in  this 


form  of  action ;  but  the  person  who  comes  into 
possession  will  not  be  liable  in  this  action  for 
the  antecedent  occupation  of  the  person  from 
Naish  T.     whom  he  received  the  premises ;  and  therefore 
?ii,^bic.  w^^  assignees  of  a  bankrupt  took  possession 
319.         in  the  middle  of  the  year,  of  premises  occupied 
by  him,  and  continued  for  some  time  in  pos- 
session, It  was  held  that  they  could  only  be 
charged  for  that  portion  of  time  during  which 
they  themselves  occupied. 

In  cases  where  the  quantum  of  rent  has  not 

been  fixed  upon  by  the  parties,  the  plaintiff,  in 

addition  to  the  evidence  above  stated,  should 

be  prepared  to  prove  the  annual  value  of  the 

-premiies  during  the  time  of  the  defendant's 

occupation. 

Vide  The  defendant  who  has  so  occupied  by  the 

Loxi^^r    P^rn^ission  of  the  plaintiff  will  not  be  suffered 

Ante,  21.  to  dispute  his  title,  but  he  may  shew  that  the 

Morgans.     1   .     .  rr  1     ■.        ,  '  .  , 

Ambrose,  plaintiff  had  only  a  temporary  interest  at  the 

Y^*  ^^'  time  of  the  demise,  which  has  since  expired ; 

Holmes  ▼•  or  that  he  has  mortgaged  the  estate  to  another 

Peake*s      pcrsou,'  who  has  given  the  defendant  notice  to 

^^'  99-     pay  his  rent  to  him.    To  prove  these  facts  he 

mu5t»be  prepared  with  the  regular  evidence  to 

shew  what  the  plaintiff's  title  originally  was,  or 

the  deeds  by  which  he  has  parted  with  it,  for  the 

mere  fact  of  the  defendant  having  once  been  te* 

nant  issuf&cient  to  establish  the  plaintiff's  case. 

As 
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As  to  the  action  against  a  tenant  for  not  ch.n.f.%. 
properly  managing  a  farm,  little  need  be  said    Actum fw 
about  it.  If  the  misconduct  consist  in  the  breach  tJ^^ 
of  an  actual  agreement,   the  agi^eement  and  ff'^^^* 
breach  of  it  must  be  regularly  proved ;  but  if  " 

nothing  was  said  at  the  time,  in  which  case  the 
law  implies  a  promise  to  manage  according  to 
the  course  of  good  husbandry  in  the  country,  Powiey  r. 
the  evidence  ought  to  shew  what  that  course  .  t  ReW  ' 
is,  and  how  the  defendant  has  deviated  from  it.  373* 


Evidence  in  an  Action  on  an  Attorney's  BilL 

t 

'Th  £  Action  by  an  Attorney  for  his  Bill  dif-  AaioHwm 
fers  from  all  others  on  contract,  in  this,  that     ^jg^  * 
where  tlie  cause  of  action  is  for  business  done 
in  the  course  of  a  legal  proceeding,  it  is  neces** 
sary  by  the  positive  directions  of  an  Act  of 
Parliament,  that  the  plaintiff  should  deliver  a  2  Geo.  m 
bill,  signed  by  himself,  a  month  previous  to  the  ^'  ''* 
commencefncnt  of  his  action.     It  will  be  in* 
cumbent  on  him,  therefore,  to  prove  this  fact 
before  he  can  be  permitted  to  proceed ;  and  to  .    . 

enable  him  to  do  this,  he  should  either  produce  a  vide  An- 
copy  of  the  bill  delivered,  also  signed  by  himself,  Mat^te 
or  else  give  notice  to  the  defendant  to  produce  io8- 
the  one  which  was  delivered.     It  must  also  be  g^^j^  ^^ 
proved  that  the  bill  was  left  with  the  defendant,  Mason, 
or  at  his  place  of  abode,  for  the  mere  delivery  29a 
of  it  into  his  hands,  if  he  return  it  immediately, 
is  not  sufficient,  though  he  promise  to  pay  the 

R  t  money. 
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Fart  n.    money.    So  it  was  ruled  by  Lord  Eld^h  nt 
Jetwi9mam  jyj^i  Pf^ius^  that  a-  dcUvcry  at  the  counting- 

Bii     house  of  the  defendant,  who  dwelt  elsewhere, 
"^  was  not  sufficient    This  Act  of  ^Parliament  has 


Hum-*       always  received  a  liberal  construction  in  favour 

business  done  in  a  Court  of  Justice  it  is  within 
*  the  Statute ;  the  mere  charge  for  an  affidavit 
'.  Winter    of  debt,  though  no  writ  was  actually  sued  out/ 
6  xf ]^.  has  been  held  to  be  sufficient  for  this  purpose ; 
^5-  and  though  all  the  business  were  at  the  Quarter 

*Q«rkc^«  Sessions/'  or  the  Attorney  charged  nothing  but 
jT.Rep!  what  he  actually  expended,'  it  is  still  neces- 
nSillcr  Y.  ^^^^  ^^  prove  the  bill  delivered  before  he  can 
Towers  maintain  his  action.  But  where  tlie  whole  of 
Cu.  i^s.  the  business  is  for  convejfancing^  it  is  not  neces^ 
sary  to  deliver  any  bill ;  neither  is  it  necessary 
where  the  action  is  brought  by  one  Attorney 
against  another,  though  alt  the  business  were 
♦  Ford  V.  done  before  the  defendant  became  an  Attorney.* 
a  HL  bL:.  So  where  an  agent  to  a  country  Attorney  bringt 
|%\-^  an  action  against  his  principal ;  *  or  the  exe* 
T.PraRcis,  cutor  or  administrator  of  an  Attorney  brings 
Cas.^*  an. action  for  busintes  done  by  the  deceased;^ 
iiSn?**  it  is  not  necessary  for  the  plaintiff,  in  either  of 
Squire,  thcso  ckscs,  to  prove  the  formal  delivery  of  a 
Cat.  Prac.  hill  according  to  the  Statute ;  and  if  an  Attor*- 
i«i*lfp  "^y  himself  be  defendant  he  may  set  off^  his 
145.  demand  without  delivering  a   bill,  in  which 

V.  vvin^  c^^y  however,  he  should  deliver  his  bill  time 
iS»ii^L^^  enough  to  enable  the  plaintiff  to  get  it  tauced 
199.         before  the  trial 

The 
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The  plaintiff^  in  cases  within  the  Statute,  must  CbJi.  f.s. 
also  give  general  evidence  of  the  business  being  '^SrwwT 
done;  and  prove  his  retainer,  either  by  direct      *^ 
evidence  ci  that  fact,  or  at  least  by  the  circum-  ~~ 

stance  of  the  defendant  from  time  to  time  ap- 
pearing as  a  party,  and  giving  directions  about  ^^l«» 
the  cause.     The  quantum  or  reasonableness  of  DoagU* 
the  bill  is  never  entered  into  at  Nisi  Prius ;  *^ 
but  if  the  defendant  mean  to  dispute  that,  he 
must  obtain  an  order  to  tax  the  bill  before  the 
Master.      Bills  for  conveyancing,  and  other 
business  not  within  the  Statute,  are  open  to 
discussion  at  Nisi  Prius ;  and,  therefore,  in 
these  cases  the  plaintiff  must  not  only  prove 
his  retainer  and  the  business  done,  but  also  the 
reasonableness  of  the  charges. 


SECTION  III. 


Of  the  Evidence  on  behalf  of  the  Defendant, 
and  the  plaintiff's  Evidence  on  particuhr 
Pleas.  • 

On  the  General  Issue. 

Thf.  Pleas  to  which  a  defendant  is  entitled    Wam^ 
in  this  action  are  as  various  as  the  different  ^^'^^ 
transactions   of   mankind;    but  many  things 
which  were  formerly  pleaded,   may   now  be 
taken  advantage  of,  on  the  General  Issue,  non 

H  3  Assumpsit, 


Horn 
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Part  II.    Assumpsit.     By  that  plea  the  defendant  puts 

*Jj^    the  plaintiflf  on  proving  the  whole  of  his  case, 

tkm.      and  entitles  himself  to  give  in  evidence  any 

~  thing  wliich  shews  that  no  debt  was  due  at  the 

time  the  action  was  commenced,  whether  on 

^account  of  the  promise  being  originally  void 

for  the  want  of  a  good  and  legal  consideration, 

or  by  reason  of  the  demand  having  been  since 

satisfied. 

If  the  plaintiff's  demand  be  compounded  of 

skill  and  materials,  and  he  has  grossly  miscon* 

i^nneaiT.  ducted  hiipself,  as  where  an  Apothecary,  giving 

leu,  ipedlcines  on  his  own  judgment,  and  not  under 

nTr  Cas.  *^®  directions  of  a  physician,  appears  to  have 

59-  been  grossly  negligent  or  ignorant,  this  fact 

Grimaidi    fumishes  a  defence  on  the  General  Issue.     So 

IespjCu.  ^^  ^^  ^^^  before  alluded  to,  if  a  portrait  be 

$5"  not  a  likeness,  the  failure  of  skill  takes  away 

all  title  to  payment.     But  in  geneml  the  cir«r 

cumstance  of  work  or  materials  not  being  so 

good  as  contracted  for  by  the  plaintiff,  where 

the  defendant  has  received  some  benefit,  does 

not  furnish  any  defence  to  the  action ;  but  the 

defendant  must  seek  his  remedy  by  a  cross 

action  against  the  Plaintiff  for  not  fulfilling  his 

contract. 

fqfmwt.       The  most  simple  defence  to  a  demand  esta* 

blished  by  the  plaintiff  is  to  shew  that  it  has 

been  satisfied ;  the  proof  of  which  lies  wholly  on 

the  defendant     This  may  be  done  either  by 

payment  of  money,  or  by  the  delivery  of  some 

other  thing  in  satisfaction  of  the  debt.     In  the 

last 
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last  case,  the  defendant  must  prove  the  agree*  ch.iL  f.p 
ment  of  the  plaintiff  to  accept  the  thing  in   P^stmnt: 
satisfaction,  and  that  it  was  so  delivered  by  " 

the  defendant,  and  accepted  by  the  plaintiff. 
In  answer  to  this,  it  will  be  open  to  the  plain* 
tiff  to  prove,  on  his  part,  that  the  thing  deli« 
vered  was  not  intended  to  be  a  complete  satis- 
Miction,  but  only  a  partial  payment.  Where 
the  payment  is  in  money,  after  the  day  of  pay- 
ment is  past,  no  such  question  can  arise,  for  pitch  y. 
the  payment  of  a  less  sum,  after  the  promise  is  |H^^°>  S 
broken,  can  never  be  set  up  as  a  discharge  of 
a  greater,  though  accepted  by  the  creditor  as 
such,  unless  he  executes  a  formal,  release  under 
seal.  In  this  case,  therefore,  only  two  ques« 
tions  can  arise, 

1  St.  The  fact  of  payment.  % 

€d.  The  application  of  the  money  paid. 
The  fact  of  payment,  if  made  to  the  plain- 
tiff in  person,  and  a  receipt  on  a  proper  stamp 
were  given,  is  proved  by  evidence  of  the  plain- 
tiff's hand- writing ;  or  else  by  the  testimony  of 
souie  person  who  was  present  when  the  money 
was  paid.  If  paid  to  a  servant,  or  other  third 
person,  for  the  use  of  the  plaintiff,  it  must  be 
shewn  in  addition  to  the  fact  of  payment,  that 
the  person  to  whom  the  payment  was  made, 
had  either  a  general  authority  to  receive  money, 
as  being  accustomed  to  receive  it  in  the  plain?* 
tiff's  shop,  or  the  like;  or  else  that  he  had  a 
particular  authority  for  the  occasion.  As  where  Anon,  it 
a  man  sends  a  horse  to  a  fair  to  be  sold,  tlm  ^^'  *3<^ 

E  4  presumption 


ftoO  ASSUMPSIT. 

Fftit  II.    presumption  is  that  he  means  to  entrust  the 
F^miut.  p^r3Qii  ^  jjQ  Yfg^  ^iQ  horse  rather  than  a  mer^ 

Stranger  with  the  money,  and  therefore  pay-> 

PowcU  y.    xMux  to  him  is  payment  to  his  principal.   Pay- 

I  Biac.  8.  ment  to  the  plaii^tiff 's  attorney,  after  he  is  prt« 

vately  changed,  without  leave  of  the  Court, 

Yates  V.     is  also  a  good  payment  to  the  plaintiff;  but 

ton,  payment  to  a  country  attorney,  to  whom  he 

iK)ugi.      ygY^^  jg  properly  concerned  for  the  plaintiff 

Kobsoa  V.  sends  a  writ  for  the  mere  purpose  of  gettii^g  it 

iT?Rep.  executed,  is  not  sufficient;  neither  will  a  pay- 

^^'  ,ment  made  to  an  attorney  on  record,  but  who» 

in  fact,  was  never  employed  by  the  plaintiff, 

discharge  the  defendant.     So  that  in  all  these 

cases  the  defendant  should    he  prepared   to 

shew  that  the  attorney  was  em[4oyed  by  the 

•plaintiff; 

If  a  bill  of  exchange  bo  paid  by  the  defendant 

to- the  plaintiff,  and  the  plaintiff  is  guilty  of 

negligence  in  not  giving  notice  of  -its  disho* 

nour,  this  will  be  considered  as  payment    But 

OwenwMi    where  the  promissory  notes  of  a  banker  were 

^*}^^^   given  in  payment  for  goods  at  the  time  of  the 

^  purchase,  which  notes  afterwards  turned  out 

« 

to  be  of  no  value,  on  account  of  the  banker 

having  then  stopped  payment,  it  was  held  that 

this  was  no  satisfoction  of  the  debt,  unless  the 

seller  expressly  agreed  to  run  the  risk  of  their 

Warwick    heing  paid.     If  the  creditor  desire  his  debtor 

Pcak?^**'  to  remit  a  bill  by  the  post,  and  the  letter  con- 

N.  P.  Caff,  taining  it  miscarry,  the  creditor  must  stand 

^'  to  the  loss.     But  in  such  a  ca*;,  it  has  been 

S  held 
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held,  that  the  delivery  of  the  letter  to  a  bellman  in  cui.  f.|« 
the  street,  ^nd  not  at  a.regular  receiving  house,   ^a^*^ 
is  not  a  compliance  with  the  directions  of  the  Hawkins 
creditor,  and  that  in  case  of  its  miscarriage  I*^"?* 
when  so  delivered,  the  loss  will  fall  on  the  Cas.is6. 
person  so  improperly  sending  it    On  the  same 
principle  it  would  prbbably^  be  held,  that  the 
sending  of  bank  notes  uncut  would  not  dis- 
charge the  debtor*  where  he  was  directed  in 
general  terms  to  remit  by  the  post,  because 
amongst  prudent  people  it  is  usual  to  cut  such 
securities  in  halves,  and  send  them  at  different 
times.     In  case  tljie  creditor,  gave  no  specific 
directions  as  to  the  mode  of  remittance,  the 
proof  of  putting  the  letter  containing  the  bills 
or  notes  into  the  post  would  be  prima  Jacie 
evidence  of  their  safe  arrival ;  but  this  might 
be  answered  by  proof,  on  the  part  of  the  credit 
tor,  that  the  bills  or  notes  got  into  other  hands, 
and  were  received  by  some  person  with  whom 
he  bad  no  connection.  The  mere  circumstance  Egg  ▼. 
of  the  defendant  having  drawn  a  cheqk  on  his  ?^p*^Q|^ 
banker,  payable  to  the  plainUffor  bearer,  affords  196* 
no   proof  of  payment,  because  being  payable 
to  bearer,  it  does  not  appear  that  it  was  ever 
in  the  bands  of  the  plaintiff;  but  if  he  indorse 
bis  name  on  it,  this  is  sufficient  to  call  upon 
him  to  shew  that  it  was  paid  on  some  other 
account* 

A»  to  the  application  of  money  paid,  the  Anon* 
rule  is,  that  the  person  paying  may  direct  the  ^{^^g 
application  of  it;  and;  therefore,  where  there 

are 
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Pirt  n.    are  more  accounts  than  on«  between  a  debtor 

^^^^'  and  his  creditor,  as,  for  instance,  one  debt  on 

a  bond,  and  another  on  a  simple  contract :  if 

the  debtor  when  he  pays  a  sum  of  money  declare 

that  he  pays  it  specifically  on  either  of  these 

accounts,  the  creditor  cannot  afterwards  place 

Goddani    >t  to  the  Other.   But  if  the  payrpent  be  general, 

Tstra*'      *°^  "^  specific  application  m^de  by  the  debtor 

1194.        at  the  time  of  payment,  the  creditor  may  place 

it  to  which  account  he  pleases,  unless  where  one 

account  is  with  the  debtor,  as  executor,  and 

the  other  in  his  own  right,  in  which  case  the 

law  will  apply  the  payment  to  the  money  due 

from  himself  individually,  and  not  permit  the 

creditor  to  apply  it  to  the  other  account.     In 

caseis  too  where  an  account  is  running  on,  and 

payments  made  generally  on  account,  the  law 

will  apply  the  money  to  the  old  subsisting  ac-* 

count,  and  not  suffer  the  creditor  at  a  subse- 

Meggot  ▼,  quent  time  to  apply  it  to  the  latter  articles, 

?  Lord       ^^  where  a  trader  being  indebted  pays  money, 

Ray.  a86.  and,  after  leaving  oflF  trade,  contracts  a  further 

Holds- '     debt,  and  makes  further  payments,  if  nothing 

Fwke'       ^^  ^^^^  *^  *^  ^^®  application,  the  law  applies 

Cm.  64.     the  payment  to  the  first  debt,  so  as  to  prevent 

the  creditor  from  taking  out  a  commission  of 

bankruptcy,  if  sufficient  has  been  paid  to  reduce 

the  debt,  contracted  while   the   party  was    a 

Hammers-  trader,  under  lOOL    Agsiin,  where  a  person 

Know!  8    ''C^P^^g  ^^^^  ^^^^  *  banker,  deposited  with 

aEs.  Cas.  him  the  note  of  a  third  person  for  a  sum  of 

money,  telling  him  ftt  the  sanie  time  that  it  was 

a  noto 
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a  note  made  for  his  accommodation^  and  after-  Ch.n.r.s. 
wards  paid  a  sura  of  money  into  the  bankers     Sgt-tg. 
hands  without  making  any  specific  appropria-  "~'"'~* 
lion  of  it,  Lord  Kenyan  held  that  this  money 
must  be  placed,  as  far  as  it  would  go,  towards 
the  discharge  of  the  then  existing  debt,  and 
that  the  banker  could  not  hold  the  maker  of 
the  note  responsible  for  more  than  the  balance 
remaining  due  at  the  time  of  such  payment, 
though  he  afterwards  trusted  his  debtor  with  a 
further  sum  of  money. 
•  The  most  ordinary  Special  Pleas  are, 

1.  A  Set-off  of  a  Debt  due  from  the. plain- 
tiff to  the  defendant 

2.  The  Statute  of  Limitations. 

3.  A  Tender  of  the  Money  before  the  com- 
mencement of  the  action. 

As  to  the  first,  it  should  be  observed,  that  Dale  v. 
where  a  particular  sura  of  money  is  received  -  j^^^ 
by  the  defendant,  who  is  entitled  to  retain  a  ^^SS- 
.  part  of  it  for  his  labour ;  or  the  plaintiff  agrees 
to  money  being  retained  by  the  defendant  to 
satisfy  himself  some  other  demand  ;  these  are 
not  properly  matters  of  set-off,  but  are  evi- 
dence under  the  general  issue  as  payment.  But 
where  ij  becomes  necessary  for  the  defendant 
to  have  recourse  to  the  statute  of  set-off,  he 
n>ust  prove  tl^  sarne  facts  in  support  of  his 
counter  demand,  as  if  lie  himself  were  plainr 
tiff  in  another  action;  and  if  he  has  not 
pleaded  his  set-off,  but  given  notice  of  it,  he 
must  be  prepared  to  prove  the  delivery  of 
^ucfa  notice,      A  set-off  can  only  be   made 

where 
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a 

Vsrt  II.  where  both  the  plaintiff's^  and  defendant's  dc- 

^j^iti^  inands  are  certain  and  liquidated. 

turns.         The  Statute  of  Limitations  is  pleaded  in 

T~7i  two  forms :  as,  first,  that  the  defendant  did  not 

Gould  ▼.  . 

Johnson,  Undertake  within  six  years  next  before  the 
838.^11^'  commencement  of  the  action ;  or,  adly.  That 
4Z2,  s.  c.   the  cause  of  action  did  not  accrue  withiq  that 

Puckle  V.         .  rr«i         1  /.  1*11  11 

Moor,       time.    The  last  form  is  apphcable  to  all  cases» 

iQi!'*''      ^^^  ^^^  ^"^y  ^^^  ^^*  ^^  ^  made  use  of 
where  the  promise  is  executory,  viz.  to  pay 

money ;  or  do  an  act  at  a  distant  time ;  for  till 
that  time  is  past,  no  cause  of  action  accrues. 
In  either  case  the  issue  is  thrown  00  the  plain- 
tiff, who,    on  the  common  replication,  must 
shew  a  promise  or  acknowledgiiient  of  the  debt 
by  the  defendant  within  six  years  next  before 
CatiinjT.  the  filing  of  the  declaration.  Where  a  mutual  un- 
6  T^Kepf  liquidated  account,  consisting  oif  cross  demands, 
Cra'ch  ▼    ^*  subsisting  between  the  parties,  if  any  item  be 
Kirkman,   within  six  years,  this  prevents  the  operation  of 
€^.^121.    ^^^  statute  on  the  rest,  for  each  new  item  is  an 
acknowledgment  that  the  account  remains  un* 
Cotes  V.     settled ;  but,  if  the  demand  be  all  on  one  side, 
BuL  N.p.   <^i^e  item  being  within  six  years  will  not  take 
M9-  the  others  out  of  the  statute  (gj.     In  cases 

where  the  statute  has  operated,  a  very  little 

(g)  The  exception  in  the  statute  at  to  Merchants' Aecumis^AoicM 
not  properly  fall  within  the  plan  of  this  Work,  which,  as  often 
before  observed,  is  confined  to  the  protf  required  in  actidns, 
and  is  not  intended  to  discuss  tbe  Law,  fi^rtber  than  is  neces* 
sary  to  point  out  the  Evidence  required  j  but  1  cannot  avoid 
referring  the  reader  to  the  very  elaborate  and  learned  note  of 
Mr.  Sifjiont  ff'iiiiams,  oi|  this  fubject,  in  liis  edition  of  Smim* 
<^r/,  vol,ii.  p.  127* 

matter 
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taatter  has  been  held  to  be  suiiicieat  to  revive  ChJi«  Cv 
the  debt,  and  the  slightest  acknowledgment  ^^^^^^ 
will  raise  a  fresh  promise,  or  give  a  fresh  cause      ^«mu. 
of  action.    Thus,  if  the  defendant  say,  **  prove 
your  debt,  and  I  will  pay  you* ;"  or,  "  I  am  * Hcyifaig 
ready  to  account,   but  nothing  is  due*;"  or,  JbgaT 
*'  if  he  has  any  demand  on  me,  it  shall  be  set*  f^^  f^ 
tied';"  or,  on  meeting  the  plaintiff  soon  after  LdMsnt- 
the  delivery  of  his  bill,  say,  "  you  have  made  Tmemam. 
an  extravagant  demand ;"  without  insisting  that  ^-  ^*^"**J 
it  has  been  paid^;  or,  ^^  that  he  was  surety^  Law- 
for  anoth^  pei^soa  who  had  the  money,  but  ^^^ 


that  he  is  willing  to  pay  half  of  it  * ;  all  these  ^cake* 
being  acknowledgments  that  the  defendant  was  ^Vea^bazt. 
ionee  liable,  and  that  there  is  an  unsettled  ac-  ^^* 
count  between   the  parties,  the  law  raises  a  ^  ^^^^ 
promise  to  pay,  on  tlie  plaintiff  proving  the 
existence  of  the  debt     So  a  letter  written  by  Lloyd  r. 
the  defendant  to  the  plaintiflF,  on  being  sued,  ^5!^ 
couched  in  ambiguous  terms,  neither  expressly  7^ 
kdmitting  nor  denying  the  debt,  may  be  Left  to 
the  Jury  to  consider,  whether  it  amounts  to  an 
adhioii^ledgment.     But  if  the  defendant  deny 
that  any  debt  was  ever  due,  as  if  he  say,  in  an  owen  w. 
action  by  an  executor,  "  I  acknowledge  the  ^^*^^ 
veceipt  of  the  money,  but  the  testator  gave  it  14B- 
ofief  this  does  not  take  the  case  out  of  the  combV. 
etatnte.  Payment  of  interest,  by  one  of  several  ^^^ 
makers  of  a  joint  and  several  promissory  note,  65^ 
takes  it  out  of  the  statute  as  to  all;  and,  in  Fair^^* 
like  manner,   if  one    become  bankrupt,  and  ^^. 
the   creditor   prove  his  debt,  and  rec^eive  a  340. 

dividend 
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dividend  under  bis  commission^  this  takes  it 
out  of  the  statute,  as  against  the  others 
also. 

The  plea  applying  to  the  time  of  the  com* 
mencement  of  the  action,  as  it  appears  on  the 
declaration,  it  is  necessary  for  the  plaintifi^  in 
cases  where  the  promise  was  not  made  within 
six  years  before  tlmt  time,  but  where  a  writ  was 
sued  out  and  returned  within  six  years  after  the 
cause  of  action  accrued,  to  state  such  writ  and 
the  day  it  issued  specially  id  the  replication. 

Where  there  have  been  more  writs  than  one, 
it  must  appear  that  they  are  regular  continu- 
ances of  each  other,  as  a  latitat  on  a  Bill  of 
Middlesex,  or  the  like ;  for  an  attachment  of 
privilege  would  be  no  continuance  of  a  com- 
mon writ,  being  process  of  a  different  nature. 

To  this  replication  the  defendant  rejoins 
either  by  denying  the  writ,  if  none  in  fiict 
issued,  or  stating  the  exact  day  it  was  sued 
out,  if  the  plaintiff  only  mentions  the  ttstc,  and 
pleading  that  he  did  not  undertake  within  six 
years  next  before  tlie  suing  it  out.  In  the  last 
case  the  plaintiff's  evidence  will  be  the  same  as 
if  he  had  traversed  the  plea,  except  as  to  the 
time.  In  the  other  a  matter  of  record  being 
put  in  issue,  namely,  the  suing  forth  a  writ  duly 
returned  and  filed,  the  Court  inspects  the  re* 
cord,  and  gives  judgment  as  in  other  cases  on 
the  plea  of  nul  tiel  record. 

The  plaintiff  may  also  reply  that  he  origi- 
ginally  commenced  his  action  iii  an  inferior 

court 
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c<>urt  within  six  years,  and  that  the  defendant  ch.iL  r.|. 
reteoved  it  by  Habeas  Corpus';  or  that  he  ^jfJ^^J^ 
obtained  a  Judgment  or  ^n  outlawry  in  an  ori*      '^• 
ginal  within  that  time,  which  has  since  been  771 
arrested  or  reversed/  and  that  he  commenced  thcwsr, 
the  present  action  within  a  year  after  the  re-  sai.  4^ 
versal.    So  if  a  man  commence  an  action  and  9^'^^'^  ^' 
die;'  or  a,femesoley  after  the  commencement  b*u!p. 
of  an  action  by  her,  marry,  whereby  it  abates*  ipVnch  ▼. 
the  executor  or  administrator  in  the  one  case,  If'^ 
and  the  husband  and  wife  in  the  other,  have  a  294. 
reasonable  time  (which  is  generally  understood  ^o^in. 
to  be  a  year)  to  commence  a  fresh  action,  and  ^">  S^^-' 
may  reply  the  fact  to  a  plea  of  the  statute.  ^  Mat- 
The  defendant  may,  by  his  rejoinder,  of  course,  ^JJL^ 
deny  any  of  the  facts  so  stated,  and  the  issue  ^•Jff* 
will  lie  on  the  plaintiff  to  prove  them,  either  LordMid^ 
by  proof  of  the  matter  of  record  in  the  usual  1^^^ 
way,  where  that  is  traversed,  or  by  proof  of  the  ^9»  ««*« 
matter  in  pais,  before  a  Jury,  where  such  mat** 
ter  is  put  in  issue. 

Where  the  plaintiiF  would  excuse  himself 
for  not  commencing  his  action  in  time,  by 
reason  of  his  being  under  any  of  the  disabili* 
ties  mentioned  in  the  statute,  such  disability 
must  be  specially  stated  in  the  replication,  and 
it  must  be  added,  that  the  action  was  com* 
menced  within  six  years  after  the  removal  o^ 
it;  iind,  if  the  disability  be  traversed,  the  plain- 
tiff must  prove  the  existence  and  continuance 
of  it 

t 

The 
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Rirt  tr.  The  Plea  of  Tender  goes  only  to  defeat  die 
^**^'  plaintiff's  right  to  costs,  and  therefore  the  de- 
fendant who  pleads  ic^  is  always  obliged  to  pay 
into  Court,  for  the  use  of  the  plaintiff,  as  much 
as  he  admits  to  be  due ;  and  cannot  plead  the 
general  issue^  to  the  same  part  of  the  decla- 
ration as  that  to  which  he  applies  his  tender ; 
but  can  only  plead  a  tender  as  to  part  of  the 
damages,  and  the  general  issue  as  to  the  resi- 
^'MadcU  due.'  The  plaintiff  may  traverse  both  the 
]£irard»  ^^^r  ^^^  ^6  general  issue^  and  then  it  will 
4  T.  Rep.  be  incumbent  on  him  to  prove  that  the  defend^* 
ant  was  indebted  to  him  in  a  larger  sum  than 
he  admits,  and  on  the  defendant  to  prove  his 
tender.  If  the  plaintiff  fail  on  the  first  issue, 
the  tender  will  be  the  only  matter  in  dispute^ 
and,  to  support  this,  the  defendant  must  prove, 
that  he  offered  to  pay  the  money,  and  had  it 
with  him,  to  pay.  If  the  plaintiff  make  no  ob- 
jection to  receive  it,  the  defendant  should  put 
it  down  for  him,  for  holding  it  in  a  bag  under 

*vidc       his  arm  is  not  sufficient;'  but  if  the  plaintiff 

fi  jj  p 

ici.    *     refuse  to  receive  the  money  tendered,   con- 

▼  Ree^^  tending  that  more  is  due,  he  cannot  afterwards 

3  T.  Rep.  object  to  the  formality  of  the  tender.    Thus 

l%&p.  though  a  person  must  regularly  tender  money^ 

«  BT  k  ^"^  ^^^  Bank  notesj^  and  the  exact  sum  with- 

Smith»    '  out  asking  for  change,^  or  a  receipt;'  yet,  if 

^'g|  when  such  informal  tender  is  made,  the  ere- 

s  Cole  y.  ditor  does  not  object  to  receive  it  on  that  ac- 

Blake,  ib. 

179.  count,  but  on  account  of  more  being  due,  be 

win 


Will  not  afterwards  be  permitted  to  object  to  it  Ch.ii.r.3» 
on  the  trial.*    But  in  all  cases  it  should  appear      ^"'^' 
either  that  some  money  was  produced^  or  that  « see  the 
the  creditor  expressly  said  he  would  not  re-  SSS?^* 

ceive  it.'  •Dickin- 

But  these  are  not  the  only  replications  that  Ti^p^ouH 
may  be  made  to  this  plea;  tile  plaintiff, may  ^' 
reply  a  special  demand  by  him»  and  refusal  by 
the  defendant  to  pay  at  any  tim^,  either  before  %  qw^  ^^ 
or  subsequent  to  the  time  of  the  tender,^  for  if  Hart^Saifc 
the  defendant  has  ever  refused   to    pay  the  iii-Ray; 
money,  his  tender  will  not  avail  him.    If  this  jofefonr. 
demand  and  refusal  be  traversed,  the  issue  will  Mapictoft^ 
of  course^be  on  tlie  plaintiff  to  prove  it.  127. 

If  the  tender  were,  in  point  of  fact,  made  after 
the  commencement  of  the  action,  but  before 
the  exhibiting  the  bill,    the   plaintiff  may  in 
this,  as  in  the  former  instances,  shew  the  actual 
commencement  of  his  action,  by  stating  the 
writ  in  his  replication ;  and  the  defendant  may 
rejoin  that  there  was  then  no  cause  of  action,^  «  Wood  r. 
or,  that  he  tendered  before  the  day  on  which  ^  \^^ 
the  writ  was  sued  out    On  the  first  rejoinder  H<* 
it  will  be  incumbent  on  the  plaintiff  to  prove 
the  time  when  the  cause  of  action  accrued ; 
on  the  other,  the  defendant  must  shew  the  day 
on  which  he  made  his  tender. 

I  shall  mention  two  defences  more,  which 

may  be  either  specially  pleaded  in  bar,  or  given  / 

in  evidence  on  the  general  issuey  and  these  are 

the  infancy  or  coverture  of  the  defendant  at  the 

time  of  the  contract ;  but  if  a  promise  be  made 

S  at 
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Part  IT.    at  the  time  a  woman  is  sole,  and  she  marry 
infoHey.    afterwards,  this  must  be  pleaded  in  abatement 
"'  To  the  plea  of  Infancy^  the  plaintiif  may 

reply,  first,  by  denying  the  infancy. 

Secondly,  That  the  defendant  ratified  the 
promises  after  he  came  of  age. 

Lastly,  That  the  things  furnished  were  ne- 
cessary for  his  degree.  If  the  defendant  give 
his  infancy  ya  evidence  on  the  general  issue, 
the  plain titF  may  prove  either  •of  these  three 
facts  in  reply. 

In  the  two  first  cases  it  is  sufficient  for  the 

plaintiff,  in  the  first  instance,  to  prove  a  pro- 

Borthwick  mise;  and  it  is  incumbent  on  the  defendant  to 

Sere'Tx.  ^^^^  *^^  *""®  ^^  ^^^  birth,  for  this  fa^t  cannot 
Rep.  648.   be  supposed  to  be  in  the  knowledge  of  the 
plaintiff;  but  if,  on  a  replication  of  a  rati- 
fication   after    age,    the    defendant   establish 
his  nonage,  at  the  time  of  the  original  con- 
tract, it  is  then  incumbent  on   the    plaintiff 
to  prove   an  express   promise    to    pay    after 
If  ra  ▼•      he  attained  his  age.     A  bare  acknowledgment 
sitt.  after    of  the  debt  is  not  sufficient  in  this  case,  as 

Geo^l?!  ^^  ^^^  ^^^®  ^^  ^^^  Statute  of  Limitations,  for 
M.  s.  the  law  protects  an  infant,  and  implies  no  pro- 
Thrupp  V.  mise  further  than  for  those  things  which  are 
M.  s.  Esp.  nfecessary  for  his  Support.  In  this  case,  there- 
*^recn^'  fore,  the  payment  of  part  of  the  debt  after  age, 
Parker,  without  any  promise  to  pay  the  remainder,  will 
s.  A^f.  °*  not*  bind  him  to  do  so ;  and  if  he  promise  to 

V\tt  ^r*  p^y  ^  p^^^  ^^  ^^®  ^^^^  ^^  ^^^^  ^^^^  ^^^  ^^  ^^^ 

M.S. '  '    and  no  farther.* 

To 
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To  support  the  replication  of  necessaries,  Ch.ii.f.3. 
the  plaintiff  must  prove  ^  the  station  and  condi*    W'^ty. 
tion  in  life  of  the  defendant,  and  that  the  things  i  yj^^  g 
furnished  for  him  were  suitable  and  agreeable  J^-P\>54* 
to  that  station.    Every  infant  is  chargeable  for  •  Scott  y.* 
necessary  victuals  and  cloathing  for  himself/  ^^s?'*' 
his  wife,*  or  lawful  child  ;^  and  one  bearing  a  B-  N.  P. 
captain^s  commission  in  the  army  has  been  held 
liable  for  a  livery  provided  by  his  orders  for  si!^^*^' 
his  servant,  for  this  is  equally  necessary  for  the  •  t.  Rep^ 
honor  and  credit  of  bis  station.*    But  as  the  r^  '  . 

*  Ibid. 

law  acknowledges  no  discretion,  in  an  infant,  ^  Green  ▼. 
it  will  not  permit  him  to  be  charged  by  any  g^p  ^^* 
contract'not  absolutely  necessary  for  his  exist-  Whitting^ 

•^  ''  ham  V, 

ence ;    and,  therefore,  for  cockades  found  for  HiH,  cro. 
tlie  soldiers,  by  order  of  the  defendant  in  the  wt^t^u 
last  case,  he  was  held  not  to  be  liable.^    So  for  ^:  Cham- 
goods  provided  him  to  sell  again,  though  he  1083'.  But 
kept  an  open  ^nd  public  shop,  an  infant  has  ciaJ.^^  j^ 
been  held  not  to   be   liable,   for  he  has  not  one  case, 

J.  ^.         ^  V       •  «  J  neld  other- 

discretion  to  carry   on   busmess ;      and   even  wise,  vide 

money  lent  him  to  purchase  necessaries,  unless  '^"  ^*  ^' 

actually  so  applied  by  him,  is  not  recoverable ; '  ^  B.  N.  p. 

and  no  action  can  be  maintained  against  him  ■^rueman 

on  an  account  stated,  though  the  particulq^rs  of  ][/p ^g^' 

such  account  were  for  necessaries.*  40. 

On  the  part  of  the  defendant,  on  this  issue,  jgmery/* 

it  may  be  shewn,  that  he  was  provided  by  his  i^-42*n* 

parents  or  friends  with  things  necessary  for  his 

condition ;  and,  if  that  appeaf  to  be  the  case, 

whether  known  to  the  plaintiff  or  not,  it  is  the 

bounden  duty  of  a  Jury,  though  oftentimes  un^ 

•  %  '  willingly 
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Part  II.  willingly  performed  by  ihero,  to  find  a  verdict 
,  Liftuuj.  for  the  defendant ;  for  the  law  in  favour  of  in- 
fants  was  wisely  tnade  to  afford  them  protec- 
Fothergii],  tion  at  a  time  of  life  when  they  have  not 
^!^22o.  wisdom  to  protect  themselves/ 
LcT  ^^^  defences  of  Coverture  is,  in  general, 

C^wrturi  equally  unpopular  with  that  of  infancy  \  both, 
it  must  be  confessed,  are  attempts  to  avoid 
paying  for  that  which  the  defendant  has  actually 
received ;  apd,  in  both  cases,  must  the  plaintiff 
sustain  a  loss,  if  be  does  not  receive  payment 
for  the  commodity  with  which  be  has  parted 
The  sense  of  justice,  therefore,  natural  to  the 
human  mind,  raises  a  prejudice  against  these 
pleas ;  but  a  little  reflection  will  convince  every 
one,  that  the  law  which  gives  them  is  wise  and 
beneficial  to  the  Public,  though  the  individual 
may  be  sometimes  injured  by  it    As  the  infant 
^is  not  possessed  of  discretion  to  know  what  is 
beneficial  for  him  or  otherwise,  so  the  married 
woman  has  neither  property  nor  freedom  where- 
with to  contract ;  both  are  equally  under  the 
dominion  of  her  husband,  and  therefore  the 
law  prevents  her  from  being  accountable  for 
her  contracts.     The  evidence  on  this  plea  of 
course  lies  on  the  defendant  *  She  must  prove 
her  marriage,  which  is  generally  done  by  an 
examined  copy  of  the  register,  and  proof  of 
her  identity,  or  by  the  evidence  of  some  per- 
son present  at  the  marriage;   she  must  also 
prove  that  her  husbabd  was  living  at  the  time 
the  debt  was  contracted,    This  i&  the  ordi- 
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nary  evidence;  but  in  one  case'  where  a  lady  ch.ii.r.j, 
was  married  in  France,  and  the  troubles  in  that  C'w*rftr«, 
country  rendered  it  almost  impossible  to  get  ,  ijg^^„ 
«iny  person  as  a  witness  who  was  present  at  ▼•BauTy» 
Xhe  marriage,  Lord  Kenyan  held,  that  proof  i  Eip. 
of  her  and  her  husband  having  been  received  as  553-  s.  C 
husband  and  wife  by  all  her  friends  and  rela- 
tions here,  was  sufficient  to  support  this  plea,, 
without  calling  any  person  who  was  present  at 
the  marriage.    To  this  plea,  the  plaintiff  may 
also  reply,  that  the  husband  at  the  time  of  the 
contract  had  abjured  the  realm ;  or  was  trans- 
ported; *  and  where  a  French  emigrant  had  left  •  tT.Rep. 
his  wife  in  this  country,  and  was  himself  resident 
in  another^  Lord  Kenyan^  at  Nisi  PriuSy  held, 
that  this  circumstance  was  tantamount  to  the 
state  of  banishment  in  a  native,  and  that  the  wife 
was  answerable  as  a  feme  soleJ    So  if  the  wife  •  Walford* 
of  a  foreigner,  who  is  resident  abroad,  live  here  I'f^^ 
and  trade  as  a  Jeme  sole,  she  may  be  sued*  as  ^-S- 
siich.    It  had  been  determined  by  some  modern  CC4.  s!c. 
cases,*  that  if  a  wife  parted  from  her  husband,  i^^ 
with  a  separate  maintenance  secured  to  her  by  ^'^£^*z 
deed,  contracted  debts,  she  might  be  sued  on  ^7! 
such  contract :    but  in  a  late  case  where  the  ^^{^J* 
subject  was  fully  considered,  the  old  rule  of  iT.  Rep. 
law  was  re-established;  and,  it  is  now  settled, 
that  no  agreement  between  a  man  and  his  wife 
'  can  so  far  remove  the  legal  disabilities  of  the  i  Manhd) 
latter  as  to  make  her  contract  binding ;  *  and  J'y  "^^p/ 
so  absolutely  void  is  this  contract,  that  no  pro-  545- 
mise  made,  after  the  death  of  the  husband,  can  Lee» 
give  validity  to  it  *  ^^'  9** 

•  3 
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OF  THE  EVIDENCE  IN  ACTIONS  OF  COVENANT. 

Tut  n.    Tn  H  E  form  of  pleading  in  Covenant,  not 
^^'      JL   allowng  that  latitude  to  a  defendant  which 
I  he  is  entitled  to  in  the  action  of  Assumpsit,  the 

evidence  which  the  plaintiff  is  called  upon  to 
give  is  more  easily  ascertained  than  in  that  form 
of  action;  for  as  the  law  has  given  no  general 
issue  in  this  action,  which,  when  several  facts 
are  stated,  denies  the  whole  of  the  plaintiff  s 
case ;  and  as  we  have  before  seen  that  facts 
which  are  not  expressly  denied  are  considered 
as  admitted ;  it  follows  that,  unless  in  tiie  case 
of  several  pleas  under  the  statute  of  Ann,  the 
evidence  of  the  plaintiff  is  generally  confined 
to  a  single  fact. 

The  most  common  plea  in  the  action  of  co* 
venant  is  that  of  non  est  factum,  whereby  the 
defendant  denies  that  the  instrument,  on  which 
the  action  is  founded,  is  his  deed.  On  this 
plea,  therefore,  the  plaintiff  will  be  called  upon 
to  prove  that  the  instrument  was  fairly  executed 
without  fraud,  and  that  the  proper  legal  forma* 
lities  were  complied  with ;  the  mode  of  proving 
0)  '        which  I  have  before  had  occasion  to  notice. 

The 

(h)  Since  the  publication  of  the  former  Part,  it  has  bcca  de- 
tennined,  that  if  the  plalntiif  noake  profert,  he  mast  produce 
the  deed,  aBd  cannot,  on  such  a  declaration,  give  evidence 

of 
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The  defendant^  of  course,  will  be  entitled^  in  Ch.iii,f.4. 
his  turn,  to  give  any  evidence  which  shews  that    jf^  '^ 

it  was  not  duly  executed  by  him.    If  it  be  a ^ 

forgery ;  or  if  he  were  a  lunatic ; '  or  intoxi-  *  Yatet  ▼. 
cated,  and  knew  not  what  he  did ;  *  or,  if  being  ,  strL 
blind,  or  illiterate,  the  instrument  was  falsely  i"^4j^  ^ 
read  to  him,  it  is  not  considered  as  his  deed :  Robins, 
and,  therefore,  either  of  these  facts  may  be  172.' 
given  in  evidence  on  the  part  of  the  defendant 
But  the  circumstance  of  the  deed  being  founded 
on  an  usurious  or  other  corrupt  consideration ;'  '  &♦  BuK 
or  that  the  party  was  an  infant,  or  under  duress     '   *  *'^*' 
at  the  time ;  ♦  does  not  so  wholly  destroy  the 
deed,  as  to  be  evidence  on  this  issue.    In  the 
case  of  a  married  woman,  however,  her  deed 
being  absolutely  void,  her  coverture  may  be 
taken  advantage  of  on  non  est  factum.^    In  'Ibid. 
like  manner  as  any  improper  conduct,  at  the 
time  of  the  execution  of  the  instrument,  may 
be  given  in  evidence  on  this  plea ;  so  may  any 
alteration  whatever  made  by  the  plaintiff,  or 
by  another  person  in  a  material  .part  of  tlie 
deed  since ;  for  these   avoid    the    deed,   and 
shew  that  it  does  not  remain  so  at  the  time  of 
plea  pleaded.^    So  if  the  seal  be  broken  off,  «Piggort 
with  a  view  of  cancelling  the  deed,  the  defen-  cotay- 
dant  may  avail  himself  of  it  on  this  plea;  but 
if  the  seal  were  broken  by  accident,  and  the 

of  its  destruction^  or  of  its  being  in  the  hands  of  the  defendant} 
to  enable  himfelf  to  do  which,  he  should  state  the  circumstance 
specially  in  the  declaration.  Smith  and  another  v.  Woodward^ 
4^4//.  585. 

s  4  plaintiff 
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Part  11.    plaintiff  prove  this  fact,  it  still  continues,  an 
fftm  est    existing  instrument ; '  and,  if  the  alteration  has 

.  been  made  after  the  plea  was  {beaded,  this  does 

•  v^BuL  not  support  the  plea.* 

•Michael*      If  the  declaration  contain  different  aver^ 

I^^Cro.  ^^^^  ^^^  ^^  defendant  only  plead  non  est 

B*  isa     factum^  the  other  facts  cannot  be  controverted ; 

nor  will  the  plaintiff  be  under  any  necessity  of 

proving  them,  further  than  may  be  sufficient  to 

ascertain  his  damages. 

When  the  defendant  does  not  plead  non  est 
.factum^  but  traverses  some  other  fact  men- 
tioned in  the  declaration,  the  evidence  will  be 
confined  to  the  fact  so  traversed,  and  the  onus 
will  lie  on  that  party  who  makes  the  affirma* 
tive.  Thus,  if  a  landlord  sue  his  tenant,  and 
aver  that  he  ploughed  up  meadow  land,  &c. 
contrary  to  his  coVenant,  and  the  tenant  tra* 
verse  this  fact,  the  plaintiff  must  begin  with 
eviderice  to  prove  it ;  but  if  the  defendant,  in 
an  action  on  a  covenant  to  pay  a  sum  of  money, 
plead  that  he  paid  it, according  to  the  covenant, 
the  plaintiff  is  not  obliged  to  give  any  evidence, 
but  the  defendant  must  prove  his  plea  of  pay- 
ment. 
By  9r  The  action  of  covenant  is  frequently  brought 
jf^^^  by  or  ag^nst  an  assignee  of  a  reversion  or  term» 
and  the  conveyance  or  assignment  is  sometimes 
traversed  by  the  defendant  When  the  plaintiff 
himself  claims  as  assignee,  and  the  conveyance 
to  him  is  traversed,  it  will  be  incumbent  on  him 
cither  to  prove  a  conveyance  duly  and  regulariy 

made. 
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made,  or  else  a  payment  af  rent  to  him  by  the  de*  Ch.ii.  c^ 
fendant.  (i)  So  in  the  case  of  a  defendant  who    fff*^ 
is  sued  as  assignee  of  a  term,  it  will  be  sufficient  __• 
evidence  on  the  p&rt  of  the  plaintiff,  that  the  ^J^ev. 
defendant  is  in  actual  possession,  or  pays  the  cor.  Loid 
rent.    This  is,  however,  only  prima  Jade  evi-  '^J^* 
dence,  and  does  not  estop  the  defendant  from  sum.  Ati. 
shewing  that  the  title  is  in  another,  under  whom  HoUM  v. 
he  holds;  and  therefore  in  one  case,  where  a  ^^^ 
defendant,  sued  as  assignee  of  all  the  estate  of  seeSHo 
the  lessee,,  traversed  that  fact,  and  proved  that  cator»i*S|. 
he  was  under  tenant  only,  (a  reversion  of  a  ^-^P-T^. 
day  being  left  in  the  original  lessee,)  it  was 
held  the  action  was  not  maintainable.    So  in  a  {^^'^  ^- 
late  case  at  Nisi  Prius^  where  the  defendant  Wormtcr 
proved  that  her  husband,  (the  original  lessee,)  ^g^'^ 
by  his  will  left  his  freehold  messuages,  and 
also  his  personal  estate,  to  two  persons,  in  trust 
to  permit  the  defendant  to  receive  and  take  the 
rents,  issues,  and  profits,  and  the  interest  of  the 
personal  estate  during  her  widowhood;  and 
after  her  death,  or  second  marriage,  in  trust  to 
sell,  fte. ;  and  in  case  of  such  marriage  to  pay 

(i)  The  cate  of  D$i  t.  Pwrhr^  was  an  Ejectmtnt  brought  bf 
the  ietsor  of  the  plaintiiF  to  put  an  end  to  a  lease  {^ranted  hy 
one  Mrs.  ?arkes  to  the  defendant  for  twenty-one  yean,  deter* 
minable  at  the  end  of  foorteen  years  by  Mrs.  P^rkiSt  or  her 
anagnsy  on  giving  %\x  months  previous  notice  to  quit.  The 
lease  being  put  in,  and  a  notice  by  the  lessor  of  the  plasntilF 
heing  proved*  it  was  objected  by  the  d^fendant*s  counsel,  that 
the  lessor  of  the  phuntiff  should  produce  some  deed  of  assign- 
ment from  Mrs.  Parku*  But  it  appearing  that  the  defendart 
had  paici  rent  to  hini»  Ltrd  Kutpm  said,  that  wat  sufikient  evi- 
dence of  an  assignmciiti  and  of  the  defendanu  being  bis  tenant. 
Videante^ai. 

"  her 
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Tut  11.    ber  an  annuity  of  50  /. ;  and  made  those  persons 

jgakut    executors ;  Mr.  J.  Lawrence  held  the  defendant 

-  not  chargeable  as  assignee,  although  she  had 

always  continued  in  possession  of  the  premises. 
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CHAP.   IV. 

Of  THE  EVIDENCE  IN  THE  ACTION  OF  DEBT.  . 

SECTION  L 

On  Specialties. 

OmBpeciaU  T^  ^  E  Action  of  Debt  is  founded  either  on 
tm.  J|[  contract,  or  on  a  duty  raised  by  operation 
of  law.  The  former  may  be  either  by  specialty,  or 
on  a  simple  contract.  In  the  case  of  an  action 
»  founded  wholly  on  a  specialty,  little  more  need 
be  said,  than  to  refer  to  what  has  been  already 
observed  on  the  action  of  covenant ;  for  in  this 
c&se,  as  in  that,  the  rules  of  pleading  require  that 
some  one  fact  only  shall  be  traversed.  The  only 
plea  which  denies  the  contract  itself,  is  the  same 
as  in  that  action,  viz.  the  plea  of  non  est  factum ; 
which  in  cases  of  bonds  for  payment  of  money, 
puts  the  plaintiff  on  proving  nothing  more  than 
the  existence  of  the  deed ;  any  thing  which  goes 
to  avoid  it,  or  to  deny  any  of  the  other  matters 
stated  in  the  declaration,  must  be  specially 
pleaded;  and  therefore,  in  the  case  of  a  bail 

bondj 


DEBT    ON    §VBCiALm§.  $60 

bond,  to  which  this  plea  only  is  pleaded,  the  cb.iv.fj, 
plaintiflf  has  only  to  prove  the  execution  of  the  OnSfecwU 
bond,  and  need  not  prove  the  writ  or  assign-  '    , 

ment  by  the  sheriff.    By  the  rules  of  tlie  com- 
mon law,  the  penalty  of  a  bond,  or  other  instru- 
ment, was  in  all  cases  considered  as  the  deb^ 
and  therefore  it  was  never  necessary  to  give 
any  evidence  of  the  actual  damage  which  the 
plaintiff  had  received;  but  the  defendant,  if 
a^rieved,  was  obliged  to  apply  to  a  court  of 
equity  for  relief.  The  statute  of  Sands  Will.III.'  . 
c.  1  ].  has  introduced  a  more  equitable  mode  of 
proceeding  in  cases  of  bonds  for  performance  of 
covenants;  and,  therefore,  in  these  and  all  other  l^olictv. 
actions  for  a  penalty,  it  is  now  necessary  for  5  t.  Rep. 
the  plaintiff  to  suggest  the  breach  complained  |^*j 
of  on  the  record,  and  for  the  JuTy  to  find  the  Bcm,  ib. 
actual    damage   sustained   by   reason  of   the  ither&y 
breach  so  suggested,  as  well  as  the  nominal  g  ^*^«^ 
damages  by  reason  of  the   detention   of  the  ass- 
debt.     To  enable  them  to  do  this,  the  plaintiff 
must  be  prepared  with  evidence  to  prove  the 
extent  of  his  injury,  the  same  as  if  he  had 
brought  an  action  of  assumpsit  or  covenant. 

In  actions  founded  on  record,   if  the  de** 
fendant  deny  the  record,  it  must  be  by  plea  of 
nul  tiel  recordy  the  mode  of  proof  in  which  Ante,  m. 
case  has  been  before  noticed. 

The  Statute  of  Limitations  not  having  pro-     PUaof 
yided  for  the  case  of  actions  on  specialties,    ^^J^*^* 
cannot  be  pleaded  in  bar  of  any  action  founded 
on  them;   but  if  the  obligee  of  a  bond,  or 

other 
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Ftft  n.  othet  creditor  by  specialty,  lie  by  a  long  time 
^*^/'^««^- without  claiming  his  debt,  payment  will  be 
-  presumed.    This  payment  should  be  pleaded 

as  having  been  made  after  the  day,  as  well  as 
at  the  day,  for  the  proof  of  any  interest  being 
paid,  or  other  act  of  the  defendant,  confirming 
ihe  instrument,  after  the  day  of  payment  men- 
tionetl  in  the  condition  of  a  bond>  would  pre- 
clude the  defendant  from  any  such  advantage  on 
the  plea  of  solvit  ad  diem^  though  ever  so  long 
'Morehnd  a  time  had  elapsed  since  such  payment  *  In 
i'stnt6^  cases  where  the  presumption  arises,  instead  of 
the  defendant  being  called  on  to  prove  his 
affirmative  allegation  of  payment,  the  onus  will 
lie  on  the  plaintiff  to  rebut  the  presumption. 
The  nature  of  this  presumption^  and  the  kind 
of  proof  sufficient  to  repel  it,  has  already  been 
Anti^  24.  spoken  of  in  its  proper  place. 


BOBBHBH 
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^mn  On  Simple  Ccntracts. 

y.  Corset^ 

a  Lord  g^  ^  ^^  Actions  of  Debt  founded  on  the  simple 

|«9*  contract  of  the  party,  or  where  a  specialty  or 
352.  *  record  is  not  the  gist  of,  but  only  inducement 
Warner  V,  ^^  |.j^^  action  I  *  as  in  an  action  against  a  sheriff 

Tncobaud^  '  .  "  1  t 

Cowp.589.  for  an  escape ;  or  for  rent  on  an  indenture ; 
Popl^*!^   or  against  executors  on  a  devastavit;*  and  in 
^^^t  ^  like  mafaner  in  cases  founded  on  a  duty  raised 

Sal.  JM«  Jr.  . 

in.  by 
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by  operation  of  law,   the  rules  of  pleading  Chxr.Csi 
allow  a  much  more  general  defence,  namely,  ^j!^^^ 
the  general  issue  of  nil  debet.     This,  like  the  , 
plea  of  non  assumpsit,  puts  the  whole  of  the  . 
case  in  issue,  makes  it  incumbent  on  the  plain* 
tiff  to  prove  every  thing  which  he  was  obliged 
to  state  in  his  declaration,  and  enables  the  de* 
fendant,  on  his  part,  to  prove  any  thing  wliich  . 
thews   the  plaintiff  has  no  demand  on  him. 
It  has  been  held  in  some  cases  %  that  a  de-  '  Lee  ▼. 
fendant  may  avail  himself  of  the  Statute  of  LeMT^io. 
limitations  on  this  plea ;  but  the  modern  prac-  ^^  ^' 
tice  has  been  to  plead  the  Statute  specially;  ijd.JLi^^ 
and  if  the  question  were  to  arise,   it  would  s^.^.] 
most  probably  be  hdd  that  such  plea  was  ab« 
solutely  necessary  to  enable  the  defendant  to 
avail  himself  of  the  Statute :  the  same  reason 
applies  to  this  case  as  to  the  case  of  assumpsit^  . 
namely,  that  notwithstanding  the  statute,  the  wiiUamt* 
debt  still  exists,  for  the  remedy  only  is  barred.  *  ^^^^J^J 
On  such  a  plea,  the  replications  and  evidence  Quantock. 
would  be  the  same  as  in  the  action  of  as*  u^^^ 
•umpsit.  •**^^' 


t     «7«    1 
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CHAP.   V. 

6V  THE  EVIDENCE  IN  ACTIONS  ON  STATUTE*. 


SECTION  I. 
On  such  as  are  called  Penal. 

4 

^rt  II.    TT  7  H  £  R£  a  certain  sum  of  money,  or  so 
slaiMts.     ^^    much  as  may  be  easily  rendered  certain 

by  calculation,  is  given  by  way  of  penalty  for 

any  offence,  either  to  the  party  injured,  or  to  a 
common  informer,  the  statute  creates  a  duty^ 
the  performance  of  which  may  be  enforced  by 
tlie  action  of  debt.     To  this  action  the  de- 
fendant may  plead  either  nil  debei^    or  not 
■Vide       guilty y  at  his  election ' ;  and  on  either  plea  it 
tarn  ▼.Car',  will  be  incumbent  on  the  plaintiff  to  prove 
Rep.  462.    ^^  ^^^^  defendant  has  committed  the  acts  im^ 
Bui.  N.  p.   puted  to  him ;  to  prove  which,  evidence  must 
be  adduced  of  the  whole  of  the  affirmative  mat- 
ter mentioned  in  the  declaration.    But  when 
the  declaration  negatives  any  fact  which  the 
'    defendant  alone  can  be  prepared  to  prove,  it 
seems  to  be  incumbent  on  him  to  prove  the 
affirmative :  for  instance^  in  an  action  on  the 
game-laws,  which  prohibit  all  persons,  unless 
possessed  of  certain  qualifications,  from  killing 
game,  it  is  agreed  that  proof  of  the  defendant 
1  having 
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having  killed  game,  or  attempted  to  do  so,  by  cb.v.f.i; 
using  a  dog,  or  other  engine,  for  that  purpose,    On  Pinai 
will  be  sufficient  on  the  part  of  the  plaintiff,  in   ^   ^      \ 
an  action ;  and  the  defendant  must  prove  that  he 
is  within  one  of  the  exceptions  which  give  the 
qualification.  But  on  the  question  whether  it  was 
not  incumbent  on  the  prosecutor  to  give  general 
negative  evidence  on  an  information  before  a 
magistrate^  the  Court  was,  in  one  case, '  equally  *  ^deR«x 
divided ;  and  even  in  actions  where  the  nega*  Ea«n  639- 
tive  matter  is  equally  capable  of  proof  by  the 
plaintiff,  as  in  an  action  for  sporting  without  a 
certificate,  it  should  seem  that  the   plaintiff 
should  be  prepared  with  evidence  to  prove  a 
search  at  the  proper  office  nearest  the  de- 
fendants residence,  where,  according  to  the 
provisions  of  the  Act,  such  a  certificate  would  ' 
be  granted,  and  that  no  such  certificate  was 
entered  there ;.  for  though  the  general  rule  is, 
that  the  affirmative  only  need  be  proved,  yet 
w-e  had  very  early  occasion  to  observe   that.  Ante,  5^ 
where  a  man  is  charged  with  a  transgression 
of  the  law,  and  it  is  in  the  power  of  the  other  • 
party  to  prove  the  negative,  the  rule  admits  of 
an  exception.    I  must,  however,  here  observe, 
that  in  those  actions  for  sporting  without  a  cer-* 
tificate,  which  have  fallen  within  my  experience, 
no  such  evidence  has  been  required. 

The  defendant  may  also  avail  himself  on  the 
general  issue,  of  the  suit  not  having  been  com- 
mended in  due  time,  which,  by  statute  31  Eliz. 
c.  5.  s.  5.  is  limited  to  two  years^  in  casei 

where 
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Flirt  IL    where  the  forfeiture  is  given  wholly  to  the 

%1att^  king ;  and  to  one  year,  where  given  to  the  king 

■■  and  the  informer  jointly ;  in  all  cases  where 

the  statute  creating  the  offence  has  not  fixed 

some  otlier  period  of  limitation.     In  cases, 

therefore,  where  it  does  not  appear  on  the 

face  of  the  record  itself,  that  the  suit  was  com* 

menced  within  the  limited  time,  the  plaintiff 

should  be  prepared  with  the  writ,  which  be 

tai!^^q.um  "^*y  produce  at  any  time  during  the  trial,'  to 

T.  Walker,  shew  the  exact  day  when  the  action  was  com- 

Ckrct,i63.  menced.     If  the  defendant  were  not  served 

with  the  first  writ,  and  an  alias  has  issued,  it 

must  appear  that  the  first  writ  was  returned ; 

wooifordi  Otherwise  the  second  is  no  regular  continuance 

6  T.  Rep.  of  it ;'  but  if  the  first  writ  appear  to  have  been 

s  Bam  V.   returned,  and  the  return  duly  entered  on  re- 

•on,  dted   ^oxA^  the  continyances  may  be  entered  at  any 

6T.Rep.   time  afterwards.* 

The  evidence  on  the  part  of  the  defendant, 
when  the  general  issue  is  pleaded,  can  be  only 
such  as  tends  to  contradict  that  given  on  the 
part  of  the  plaintiff,  or  to  shew  a  reasonable 
excuse.  In  actions  on  the  g^me-laws^  for  in- 
stance, Courts  will  not  try  the  right  to  a 
manor ;  and  if  the  person  who  appointed  the 
defendant  his  gamekeeper,  has  only  a  colour- 

^^^bbT  ^^^^  ^*^*^'  ^^  ^'^^  "^*  ^^  permitted  to  charge 
aT.  Rep.  him  in  such  action ;  ^  but  if  he  has  not  any 
»s! c.  (  ground  of  claim,  the  mere  circumstance  of  his 
*  w^hJl?"  appointing  the  defendant,  will  form  no  excuse.^ 
all  V.  HaO,  As  to  the  proof  of  qualification  by  estate^  if 


the  defendant  prove  himself  to  be  in  possession  Ch.v.L  u 
of  land,  of  the  value  of  1 00  /•  per  annum,  the   ^*^^^ 
presumption  is,  that  he  is  entire  owner,  until         .    ,. 
the  contrary  be  proved,   by.  she  wing  that  he 
only  rents  it,  or  that  it  is  affected  with  incum- 
brances   reducing  its  value  below,  that  sum. 
A  claim  made  by  the  defendant  before  Com-  Rex  v. 

Clarke  % 

missioners  of  Income,  of  an  allowance  by  reason  t.  Rep. 
of  charges  affecting  the  land,  is  sufficient  evi-  **°' 
dence  of  its  being  of  not  greater  annual  value 
than   that  stated  by  the   defendant.      If  the 
defendant  admit  his'  guilt,  but  mean  to  set  up 
a  former  conviction,  he  must  plead  it  spe- 
cially ; '    and  if  the   plaintiff  reply  nul  ticl  '  Bredom 
record  to  the  plea  of  conviction,  it  makes  an  J^'strTyoit 
issue  in  law,  and  the  defendant  must  be  pre- 
pared to  prove  it  to  the  Court,  as  in  other 
cases  of  record ;  but  if  p^r  fraudem  be  re- 
plied, this  will  be  tried  by  a  Jury,  and  the  onus 
will  lie  on  the  plaintiff. 


aafi 
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On  Remedial  Statutes. 


Actions  by  the  party  grieved,  on  a  statute  OnRtmi^ 

dud 
Statuiei* 


made  for  his  protection,  or  the  better  enforc        ^^ 


ing  his  rights,  are  not  considered  in  the  light 
of  penal  actions,  and  are  therefore  much  more  vide 
favoured  in  a  Court  of  Justice.    They  are  not  ^^•*^*' 
within  the  stat,  of  £liz.  as  to  time«  354* 

T  The 
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Part  II.  later  statutes;  and  as  the  law  now  stands,  the 

ifr/i«»tf»  plahitifF,  to  sustain  his  action,  must  prove  the 
9/ Hut  and  following  facts : 

•  ^'  1st.  That  he  was  robbed  in  the  day-time  ; ' 
■Ashpoic'i  that  is,  when  there  was  day-light  enough  to 
Ca«c,7Co.  g^^  ^  man's  face.  It  is  said  in  some  of  the 
•CooDcrv.  cases,  that  the  robbery  must  be  in  a  highway ; 
of  Basing,  but  this  does  not  appear  to  be  necessary.*  It 
W^Rav  ^ust  also  be  proved  the  robbery  was  on  a 
826.  working  day ;  or  that,  if  on  Sunday,  the  plain- 
maker  v.  tiff  was  going  to  church;  for  by  the  statute 

ofEdmon-  ^^  ^^^-  ^^*  ^'  ''•  ^  "^^"  travell'uig  on  a  Sun- 
ton,!  Stra.  day  is  taken  out  of  the  protection  of  the  Act.* 
$^uircd        2d.  That,  as  soon  after  the  robbery  as  he 
eIiz^*^  *7  conveniently  could,  he  gave  notice  to  some  of 
•.  II.         the  inhabitants  of  some  town,  village,  or  ham- 
let, near  to  the  place  where  the  robbery  was 
Nojr,  5«.     committed.     It  is  not  necessai'y  that  the  no- 
tice should  have  been  given  to  the  inhabitants 
of  the  nearest  village ;  but  it  will  be  sufficient 
Tuttcr       ^^  ^^  *^  given   at    the  next  village   lying   in 
v.inha-      the  great  road,  though  there  is   one  nearer, 
Dacorum.   lying  out  of  it     Neither  need  the  village  at 
!m-b!n  p.  which  the  notice  is  given  be  in  the  same  hiin- 
>34.  dred  or  county. 

Required        3d.  That,  with  as  much  convenient  speed  as 

G.n,c.i6.  might  be  after  the  robbery,  he  also  gave  iiofice 

••  '•  of  it  to  one  of  the  constables  of  the  hundred, 

or  to  some  constable,   householder,   headbo- 

rough,  or  tithing-man  of  some  town,  parish, 

■  .,     village,  hamlet,  or  tithing,  near  unto  the  place 

wherein  the  robbery  happened;   or   that   he 

•     left 
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left  notice  in  writing  of  the  robbery  at  the  Ch.  v.  r.a. 
house  of  such  constable,  &c.  describing  in  such   ^f''^o» 

^  tbt  Statute 

notice  so  given  or  left,  as  far  as  the  nature  and  of  Hut  and 
circumstances  of  the  case  would  admit,*  the      ^^' 
felon  or  felons,  and  the  time  and  place  of  the 

Ball  V 

robbery.     The  plaintiff  was  robbed  soon  after  Hundred 
SIX  in  the  morning,  about  two  miles  and    a  ©^  ^r- 
half  from  Northampton,  and  the  highwayman,  stra.  1170, 
to  prevent  his  pursuit,  cut  his  bridle  and  stir-  ig*r*s.c. 
rups,  threw  them  into  a  ditch,  and  turned  his 
horse  loose  ;  the  plaintiff  recovered  them,  re- 
mounted his  horse,  and  rode  through  a  village 
without  giving  any  notice  to  the  inhabitants ; 
but  meeting  three  men  on  his  return'to  North- 
ampton, he  informed  them  of  the  robbery,  and 
arrived  at  Northampton  at  seven  o'clock.     He 
gave  notice  to  an  innkeeper  there,  and  from 
thence  went  to  a  place  three  miles  off,  where 
the  high  constable  resided,  and  between  eight 
and  nine  gave  notice  to  him.     This  was  held 
to  be  good  notice,  for  the  high  constable  was 
'    the  most  proper'person  to  apply  to,  and  it  was 
not  required  that  he  should  go  to  the  next  con- 
stable. 

4th.  The  plaintiff  must  next  prove,  that.  Required 
within  twenty  days  next  after  the  robbery,  he  stat?"** 
caused  a  notice  to  be  given  in  the  London  Ga- 
zette, describing,  a*,  far  as  the  nature  and  cir- 
cumstances of  the  case  would  admit,  the  felon 
or  felons,  and  the  time  and  place  of  the  rob- 
bery, together  with  the  goods  and  effects  whereof 
be  was  robbed.     To  prove  this  the  Gazette 

1  t  itiielf 
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Part II.    itself  should  be   produced;   and    the   notice 

t§iSta^  should  contain  every  material  description   of 

^  Hut  and  the  robber.     In  one  case,  where  the  highway- 

.  man  had  red  eye-brows,  and  that  circumstance 

Whit-       was  omitted  in  the  Gazette,  the  omission  of 

worth  V.  .        * 

Hundred    SO  distinguishing  a  mark  was  held  to  be  fatal. 
gfGnms.  jj^^  notice  must  also  contain  a  full  and  true 
"Will.  1 13.  description  of  the  effects  whereof  the  party  was 
robbed,  as  far  as  they  can  possibly  be  ascer- 
tained ;  as  if  a  man  be  robbed  of  bank  notes, 
of  which  he  knows  the  dates  and  numbers,  or 
could  by  inquiry  or  diligent  search  inform  him- 
self of  those  particulars,   he  ought  to  parti- 
_^    ,-       cularize  them  all ;  and  in  a  case  where  a  man, 
V.  Hun-     being  robbed  of  his  watch,  money,  and  several 
Sunnhig,    ^^^  notes,   the  numbers  of  some  of  which 
Barnes,      being  known  to  him,   and  the  others  not,  he 
N.  P.  186,   neglected  to  give  a:  further  description  of  any 
••  than  the  value ;  the  Court  of  Common  Pleas 

were  equally  divided  on  the  question  whether 
he  could  recover  any  part  of  his  loss.    fVilles^ 
Ch.  J.  and  Burneyy  J,  held  he  could  not;   but 
Abney  and  Bhxh,  J.  were  of  opinion  that  he 
was  entitled  to   recover   the   value   of  those 
whereof  he  did  not  know  the  numbers   and 
dates,  and  also  his  watch  and  money,   which 
were  sufficiently  described.  ^ 
»7  Eliz.         6th.   It  is  required  by  the  statute  of  Eliz. 
*  that  the  party  robbed  shall,  within  twenty  days 
next  before  the  commencement  of  the  action, 
be  examined  upon  oath  before  some  Justice  of 
the  Peace  of  the  county  wherein  the  robbery 
1  was 
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was  committed;  inhabiting  tv^ithin  the  hundred  ch.  v.  Ci. 
where  the  robbery  was  committed;  or  near  the  fi,l^st!i^ 
same,  whether  he  knows  the  robbers,  or  any  of  oj  Hum  imd 
them ;  and  if  upon  such  examination  it  be  con-    ,     ^'   , 
fesaed  that  he  knows  the  robbers,  or  any  of 
them,  that  then  he  should  enter  into  a  bond  by 
recognizance  before   the  same  justice,  effec- 
tually to  prosecute  the  robbers  known.     To 
prove  this  fact  the  plaintiff  should  produce  the( 
affidavit  made  before  the  justice ;  and  it  has 
been  held,  that  if  the  person  who  took  it  be 
proved  to  act  as  a  justice,  and  it  was  delivered 
by  his  derk  to  the  person  producing  it,  that  is 
sufficient,  without  proving  the  justice's  hand- 
writing ;•.  and  if  the  person  before  whom  it  is  'Per Par- 
sworn,  be  a  magistrate,  it  is  sufficient,  though  \^^^^'^' 
be  were  out  of  the  county  at  the  time  of  admi-  ford,  1712. 
nistering  the  oath.*    If  no  examination  were  186.'    '  * 
taken  in  writing,  the  magistrate  may  be  called  \J^Y^^J* 

J  J  ,  ^  Hiind.  of 

as  a  witness,  and  depose  to  the  substance  of  the  Benhunt, 
usual  affidavit ;  ^  and,  as  to  the  residence  of  the  jone«,2M. 
magistrate,  Abnty^J.  held,  that  where  the  affi-  Cro.  Car. 
davit  was  taken  before  one  who  lived  twenty  ■Graham' 
miles  from  the  place  where  the  robbery  was  of  Bccon*. 
committed,  and  many  justices  lived  nearer,  yet  ^^^»  ^-  . 
it  was  sufficient,  as  the  Act  was  only  directory 
in  this  respect*     This  oath  must  be  taken  by  4  ]>ke  v, 
the  person  actually  robbed,  either  master  or  ^""^^^*^ 
servant;*  and  if  two  servants,  or  the  servant  don,  1744. 

Rill   N    P 

and  a  stranger,  to  whom  he  delivered  part  of  jg^* 
the  money,  are  robbed  at  tlie  same  time,  both  *p^^!"'* 

•'  111    Case  Cro. 

T  4  shou'd   Eliz.  14Z. 
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Part  II.    should  take  the  oath,  in  order  to  enable  the 
*  Jetton  ou    master  to  maintain  the  action  for  the  whole.: 

the  Statute 

rfHuiond  for  if  only  one  be  examined,  the  master  can 

^'  only  recover  so  much  as  was  taken  from  him ; ' 

'Ashcomb  but  if  the  servant  bring  the  action  in  his  own 

of  ^^- *  name,  on  a  robbery  so  committed  on  himself 

home,  1  and  another  person,  to  whom  he  had  delivered 

^^ow.g4.  p^^^  ^^  ^j^^  money,  it  is  sufficient  for  him  alone 

Saik.  613,  iQ  have  made  the  affidavit,  because  the  whole 

•Ashcomb  money  is  constructively  in  his  possession ;  *  and 

of  El-  on  the  same  principle,  where  master  and  ser- 

CaS'^^*  vant  are  travelling  together;   and  th^  master 
having  delivered  part  of  his  money  to  the  ser- 

I  jQn„  y^  vant,  they  are  both  robbed,  the  master  alone 

«uad.  of  may  make  the  affidavit'   In  order  to  make  out 

Bromley,       ,       /•  ,  ,  ,  ,  .  ,  . 

&Birdy,  the  fact,  that  the  oath  was  so  taken  withiit 
Ossuiston  twenty  days  next  before  the  commencement  of 
cited  the  action,  the  original  writ  should  also  be 
146  &  7,     produced, 

Jlcfluired  I,astly,  it  must  be  proved,  that  before  the 
f.^i6t  *  commencement  of  the  action,  the  plaintiff  went 
before  either  the  chief  clerk  or  secondary ;  the 
filazer  of  the  county  wherein  the  robbery  was 
committed  ;  the  clerk  of  the  pleas  of  the  court 
wherein  the  action  is  commenced,  or  their  re- 
spective deputies ;  or  before  the  sheriff  of  the 
county  wherein  the  robbery  was  committed; 
and  entered  into  a  bond,  to  the  higb*constable 
of  the  hundred,  in  the  penal  sum  of  100  /.  with 
two  sureties,  approved  of  by  those  officers  re- 
ypectivdyi    conditioned  for  payment  of  the 

€03t^ 
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costs,  in  case  of  his  failure  in  the  action.    This  ch.  v.£», 
bond  must  be  produced,  and  one  of  the  sub-    ^^^^^  •« 
scribing  witnesses  called  to  prove  it.  ^  //w 


Jck 


As  to  the  circumstances  of  the  robbery,  we       ^'^' 
have  before  had  occasion  to  observe,  that  the  Antc^ica 
plaintiff  himself  may,  in  some  cases,  be  a  wit- 
ness ;  but  by  a  late  Act  of  Parliament,  made  in  "  ^-  ^^ 
consequence  of  the  suspicious  circumstances 

0 

attendino[  the  case  of  Chandler  v.  the  hundred 
of  Sunning  before  cited,  it  is  enacted,  that  no 
person  shall  recover  more  than  the  value  of 
£00  /.  unless  the  person  or  persons  robbed  shall 
at  the  time  of  the  robbery  be  together  in  com- 
pany, and  be  in  number  two  at  the  least  to 
attest  the  truth  of  the  robbery. 

The  Riot  Act  (l  Geo.  I.  st.  2.  c.  5.)  gives  OwKui 
an  action  against  the  hundred  to  recover  the 
value  of  buildings  injured  by  i^ioters.  The 
Black  Act  (9  Geo.  I.  c.  22.)  gives  a  similar 
action  for  damage  to  the  amount  of  200  /.  (k) 
done  by  persons  maliciously  killing  or  maim- 
ing cattle,  cutting  down  trees,  setting  fire  to 
houses,  &c.  The  8  Geo.  II.  c.  20.  for  the 
destruction  of  turnpikes  and  works  in  navi- 
gable rivers;  10  Geo.  IL  c.  32.  for  hop-binds 
maliciously  cut;  and  the  Act  1 1  Geo.  II.  c.  22. 

(k)  In  a  case  arising  on  this  stat.  where  a  barn  belonging  to 
4.  in  the  occupation  of  B,  had  been  burnt,  and  com  belonging 
to  B.  therein  also  destroyed,  Mr.  B.  Thomw  held  that  both  land- 
lord and  tenant  were  entitled  to  recompence  te  the  amount  of 
;k)0/.  each ;  and  that  an  oath  made  by  the  servant  of  the  tenant, 
was  sufficient  for  both.  AddirUj  v.  Hundred  rf  Qffl§w  North, 
%USqsA  Sprinj^  Asti^fs,  iSoi. 

for 
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fart  ir.    for  corn  destroyed  to  prevent  exportation :  but 
thJst^Mi  ^  *^^^  evidence  is  not  very  complex  in  any  of 
9/  HuiMd  these  cases,  it  is  unnecessary  to  say  more  rc- 
^'       spec  ting  them. 


CHAPyi. 

OP  THE  EVIDENCE  IN  ACTIONS  UPON  THE  CASE. 

Gttitrai  y  TNDER  this  head  mijzht  have  been  included 
ti9iu.  Ky  theactionof  assumpsit;  but  having  before 
had  occasion  to  mention,  at  considerable  length, 
the  evidence  required  in  that  form  of  action,  I 
shall  confine  the  present  chapter  to  those  ac- 
tions which  are  founded  on  torts;  and  which 
are  generally  understood  to  be  intended,  when 
aii  action  is  said  to  be  on  the  case. 

Some  of  these  are  founded  in  malice^  as  ac- 
tions for  slander  and  malicious  prosecutions ; 
others  in  negligenqe^  as  where  a  man,  having 
a  right  to  use  his  own  property,  exercises  his 
right  so  carelessly  as  to  injure  his  neighbour ; 
and,  a  third  class,  on  the  direct  invasion  of 
incorporeal  property. 

In  all  these  cases,  the  plaintiff  is  obliged  to 
state  the  whole  substance  of  his  case  in  the 
declaration ;  and  as  he  can  only  recover  on  tlie 

justice 
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justice  and  conscience  of  it,  whatever  will  in  cb.  Vr. 
equity  and  conscience,  according  to  tlie  cir-  ^emrai 
cumstances  of  the   case,    bar    the    plaintiff's      tn^s.  * 

recovery,  may  be  given  in  evidence  by  the  de-  ^-^^ 

fendant,  on  the  general  issue ^^  which  is  merely  "  vide  f 
that  he  is  not  guilty  of  the  premises  where-  ^^"^-^353' 
with  he  is  charged.  But  in  cases  where  the 
party  justifies  an  act  which  is  prima  facie  ille- 
gal, as  the  slander  of  another;  or  wliere  an 
injury  has  in  fact  been  committed,  and  there 
is  no  defence,  but  that  of  the  remedy  being 
barred  by  the  statute  of  limitations ;  the  de- 
fence must  be  specially  pleaded. 

On  the  plea  of  the  general  issue,  the  plain- 
tiff must  be  prepared  with  evidence  of  all  the 
facts  stated  in  his  declaration,  and  if  the  defen- 
dant plead  the  statute  of  limitations,  the  plain- 
tiff must  prove  that  the  original  cause  of  action 
accrued  within  the  time  of  limitation,  for  this 
action  cannot  be  revived  as  in  the  case  of  an 
assumpsit  or  debt. 


SECTION  I. 


Actions  founded  in  Malice  or  Fraud, 

I N  Slander,  the  plaintiff  must  prove  all  mate-    slander. 
rial  allegations,  and  that  the  words  were  spoken  " 

by  the  defendant,  as  laid  in  the  declaration ; 
for  words  spoken  in  the  third  person  will  not 

support 
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pftit  IT.    support  a  declaration  for  words  spoken  in  tho 
sumdir.    second ; '  nor  words  spoken  by  way  of  interro- 

*  Vide  Rex  g^^^^^  *  charge  of  words  spoken  affirmatively.* 
V.  Berry,  Where  special  damage  is  the  gist  of  the  action, 
217!  '^  tbatalso  must  be  proved.  But  the  mere  statement 
lOowa^  of  special  damages,  in  a  case  of  words  action- 
I  T.  Rep.  able  in  themselves,  does  not  make  it  necessary 
'^^*  for  the  plaintiff  to  prove  that  he  has  in  fact 
» Guest  V.  sustained  such  damage.'  If  a  libel  be  the 
Bul.N.P.  injury  complained  of,  the  publication  must  be 
^             shewn,  either  by  proof  that  the  defendant  wrote 

and  published  it ;  or  that,  being  a  bookseller, 
it  was  sold  in  his  shop,  by  himself  or  his  ser- 

•  Rex  V.  vant;*  or,  in  case  of  a  newspaper,  that  the  paper 
5  Burr*      was  published  to  the  world  in  the  ordinary  way,* 

5  Rex  V.  ^^^  ^^^^  ^^^  defendant  is  the  printer,  editor, 

Pearce,  or  proprietor  of  it ;  which  may  be  shewn  by 

Cas.  75,  evidence  that  he  gave  a  bond  to  the  stamp 

•Rex  V.  office,  for  payment  of  the  duties,  and  had  occa- 

X^opnam,  ^  *    ^ 

4T.Rcp.  sionally  applied  there    on  the  subject.    In  cases 

» Zcnobio  wbcrc  the  libel  is  in  a  foreign  language,  both 

6T^R***  the  original  and  translation  must  be  set  out  in 

162.  the  declaration,^  and  in  addition  to  the  usual 

Peltier.  cvideucc  of  the  libel,   the  translation  muSt  be 

K.  B.  Sit-  proved  to  be  correct.'    The  defendant;  on  the 

tings  after  * 

HiL  1803.  general  issue^  may  prove  that  he  was  an  inno- 
v^/Smor  ^^^^  pubUsher;  as  that  he  delivered  the  paper 
jupra.  without  knowing  the  contents;^  or  that  the 
WaitcITi'  publication  is  a  true  report  of  a  trial  at  law,'*"  (I) 

or 

(I)  In  the  above  case  of  Curry  v.  JFalieTf  the  Court  enter- 
tained some  doubt  whether  the  deience  set  up  should  not  hav* 
been  pleaded  specially  3  and  no  judgment  baying  been  givcq, 

that 
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or  copy  of  a  report  of  the  House  of  Com-  Ch.vi.f.i. 
mons;'  or  that  he  was  giving  a  character  of  a     Slandtr, 
servant;*  or  his  opinion  of  the  circumstances  ,  ^^^ 
of  a  tradesman  *  to  a  person  who  enquired  of  Wright, 
him,  or  the  like ;  for  this  shews  that  the  commu-  293.    ^ 
nication  was  confidential,  and  that  there  was  no  *E<^"^^n- 
inalice  in  his  mind.     But  if  it  appear  that  the  phcnson, 
defendant  has  conducted  himself  with  malice  weathcril 
towards  the  plaintiff,  this  will  form  no  defence.  H^wki 
And  therefore,  where  a  master  having  turned  i  T.  Rep. 
away  a  servant,  went  to  another  person  with  iHctvctv. 
whom  the  servant   formerly  lived,  told  such  S^JJ'S^l 
person  of  his  misconduct,  and  desired  him  not 
to  give  the  servant  a  character ;  and  then,  in 
answer  to  an  enquiry  made  by  another  person 
to  whom  the  servant  offered  himself,  made  a 
charge  of  misconduct  which  he  could  not  prove ; 
and  the  Jury  from  this  circumstance  implied  ^^ 
malice,  and  found  a  verdict  for  the  plaintiflF;  v.chfton, 
the  Court  refused  to  set  it  aside/  |,  .^^ 

The    defendant   may  also  on  the    general 
issue  prove,  in  mitigation    of   damages,  such 
facts  and  circumstances  as  shew  a  ground  of 
suspicion,  not  amounting  to  actual  proof  of  y.  FuHcr, 
the  guilt  of  the  plaintifi';*  but  if  he  contend  ^^-^^  ^  . 

at  n!  p. 

that  doubt  roust  be  conBidereil  as  still  remaining.    The  Chief  Sit.  after 
Justice  Ejre^  at  N.  P.  thought  the  general  issue  suiEcicnt  j  and    *  ""• 
the  principle  upon  which  the  Court  decided  that  the  action     '^'' 
would  not  lie,  and  upon  which  the  other  cases  above  eited  were 
determined,  strongly  supports  his  lordship's  opinion.   Till  the 
point  shall  be  settled,  however,  it  will  always^  in  such  cases,  be 
adviseable  for  the  defendant  to  add  a  special  plea  to  the  general 
issue,  •      '    * 

tha( 
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F^itlL    that  the  words,  or  libel,  are  true,  then  he  must 
MaUdout   plead  a  special  justification,  the  proof  of  which 
tioHs.      Will  he  upon  him.' 

'      In  actions  for  Malicious  Prosecutions,  the 

wood  v.*  plaintiff  must  shew  the  prosecution  commenced 
Pvk^  ^j^^  ended,  by  proof  of  an  examined  copy  of  the 
1200.  record;*  or  in  case  the  prosecution  were  by 
V.  NcTson,  indictment  at  the  sessions  for  a  misdemeanor, 
^"^  ScT'  ^^^  clerk  of  the  peace  may  attend  with  the 
aUoKirk  Original  record.*  He  must  then  shew  that 
I  Egp.  '  ^he  defendant  was  the  prosecutor  of  the  indict** 
N.  p.  Cas.  ixient,  by  proof  that  he  applied  to  a  magistrate, 
aMorrison  (to  prove  which,  all  the  proceedings  before  Iiim 
I  Blac/*  fi^ould  be  produced  and  proved ;)  or  that  he  was 
38s*  otlierwise  personally  active  in  the  business ;  for 

if  he  merely  acted  as  a  justice  of  peace,  though 
his  name  be  on  the  back  or  the  indictment  as 
♦  Girling,  prosecutur,  he  is  not  liable  to  an  action.*    The 

ton  V. 

Pitfieid,      plaintiff  should  also  be  prepared  to  prove  the 

1  Vcnt.47.  falsehood  of  the  charge ;  and  if  the  bill  were 

found  by  the  grand  jury,  he  mu$t  either  prove 

jf  ^press  malice  in  the  defendant,  or  that  there 

Ip.^       WBfs  fiiQt  the  least  cause  for  the  prosecution ;  *  for 

Roberts,    .if  it  appear  from  his  evidence,  or  from  that  pro- 

.1  Urd  ^^  duced  by  the  defendant,  that  there  was  but  a 

^^Y'fi7^'  probable  cause  for  the  prosecution,  that  is  a 

suilicient  defence  to  the  action.   To  increase  the 

^damages,  tl^e  length  of  imprisonment,  the  ex- 

jpencQ9  ftf  J;l^  plaintiff,  and  the  circumstance* 

of  the  defendant,  are  also  proper  subjects  of 

jpropf.  ^o  counteract  this  evidence  the  de* 

fendant  should  be  prepared  to  prove  a  pro* 

bable 
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bable  cause  for  the  prosecution ;  and  to  do  this,  Ch.vi.f.i. 
it  18  said,  that  if  no  other  person  were  by  when    Maiiems 
the  felony  was  committed,  the  evidence  which      #iw." 
the  plaintiff  gave  on  the  indictment  may  be  •"*— ^ — • 
read  as  evidence  for  him  in  the  action."  ca^^^  ^' 

To  support  the  action  for  a  Maliciom  Arrest  ??*^*  '4- 

I'll  ^  *        Johnionv. 

also  It  must  be  shewn  by  the  plaintiff  that  it  Browning. 
was  without  probaJjIe  cause ;  and  the.  plaintiff  m^^wT 
should   prove  the   affidavit  of  the  defendant,     -''^'•''' 
either  by  production  of  the  original,  or  proof 
of  an  oflfice  copy.    The  former  seems  to  be  the 
best  and  safest  evidence.*   He  must  also  prove  » croke 
an  examined  copy  of  the  writ  and  return,  and  of  J-'„^^^ui 
the  entry  on  record,  which  shews  that  the  ori-  N.P.  14. 

.  See  also 

gioal  action  is  ended ;  and  produce  and  prove  the  webb  v. 
sheriff's  warrant,  under  which  the  arrest  wa«  ^b"s^V 
made/  In  this  case  also  he  must  prove  that  the  P«  292. 
arrest  was   without   rei^sonable    or  probable  Haim.  ^ 
cause,  for  the  mere  circumstance  of  its  ulti-  f^^^ 
mately  appearing  that  nothing  was  due  on  a 
4isputjed  account  is  not  sufficient;  and  where 
^  originail  cause  was  referred  to  arbitration^ 
and  the  arbitrator  determined  on  the  exami- 
nation of  the   parties  and  inspection  of  their  4Haber* 
books,  Lord  Kenyon  held  that  the  action  was  xrob^' 
not  maintainable.^  3  Esp.  3f« 

As  malice,  either  express  or  implied,  is  neces-  /j^^^//. 
sary  to  support  ao  action  for  slander,  pr  ai) 
unfounded  prosecution,  so  difrauiuhntyxH^H' 
kioo  j0wst  be  proved  to  support  an  jactipn  for 
a  Deceit  properly  so  called.  Thos^  actions 
which  are  founded  on  a  false  representation  or  ^ 

concealment 


ftgO  ACTIONS    UPON    THIS    CASH. 

Psirt  11.    concealment  of  the  defects  of  any  commodity, 
!>/«//.     sold  by  the  defendant  to  the  plaintitF,  have  been 
J.     .    T  before  spoken  of.    They  are  generally  consi- 
dered as  breaches  of  contract,  and  where  the  as- 
sertion is  unqualified,  the  action  is  maintainable, 
though  the  defendant  himself  were  mistaken. 
Fwlcy  V.     But  where  a  man,  on  being  applied  to  for  in- 
3  T.  Rep.   formation  as  to  the  circumstances  of  another, 
5''  and  the  safety  of  trusting  him,  says,  that  he  is 

a  man  of  credit,  and  one  who  may  safely  be 
trusted ;  and  it  afterwards  turns  out,  that  the 
person  of  whom  he  so  spoke  was  at  that  time  a 
man  of  no  property ;  no  action  is  maintainable 
on  this  false  assertioh,  unless  it  be  proved  that 
the  defendant  knew  at  the  time  he  made  it, 
that  he  was  giving  a  falsp  character  of  the -per- 
Haycnift  SOU  respecting  whom  inquiry  was  made.  Even 
^EMt**i*  where  the  defendant,  on  repeated  applications 
being  made  to  him,  said  that,  to  his  (mn-^know-^ 
ledge,  the  third  person  was  a  lady  of  consider- 
able fortune,  and  of  larger  expectations,  whereas 
it  turned  out  that  she  was  a  mere  swindler ;  yet 
as  the  defendant  really  believed  the  represent- 
ations which  she  had  made  to  him,  and  had  been 
himself  duped  by  the  appearance  she  made  in 
the  world ;  the  action  was  held  not  to  be 
maintainable ;  for  the  assertion  of  knowledge, 
when  taken  with  reference  to  the  credit  and 
circumstances  of  another,  means  nothing  more 
than  a  strong  belief  founded  on  reasonable  and 
probable  grounds. 


I    «91    3 


»  ' 


SECTION  II. 

t 

Actions  founded  in  Negligence^ 

.    We  had  occasion,  in  the  last  Section,  to  ob»  Ch.vi.  £*. 
serve,  that  in  those  cases  where  a  man  offici-  ^^^^^* 
ously  intermeddles  with  the  character  or  cir* 
cumstances  of  his  neighbour,  the  law  implies 
malice,  and  that  the  onus  is  cast  on  him  to 
prove  his  innocence ;  while,  on  the  other  hand, 
when  he  appears  to  have  acted  in  the  regular 
course  of  business,  as  in  answering  an  enquiry 
which  has  been  made  by  a  third  person,  or  the 
like,  it  is  incumbeqt  on  the  party  complaining 
to  give  express  evidence  of  malice.    The  same 
principle  applies  to  those  actions  which  are 
founded  in  negligence.     If  one  man  keep,  a  2  Lorf 
lion,  a  bear,  or  any  other  wild  and  ferocious  15^* 
animal,  and  such  animal  escape  from  his  con« 
finement,  and  do  mischief  to  another,  the  owner 
is  liable  to  make  satisfaction  for  the  mischief 
so  done,  without  further  evidence  of  negligence 
in    him;    for  every  person  who  keeps   such 
noxious  and  useless  animals  must  keep  them 
at  his  peril.    On  the  contrary,  if  a  man  has  a  ^^^^\ 
dog,  a  bull,  or  any  other  domestic   animal,  Tuhier, 
such  as  are  usually  kept,  atid  are,  indeed,  ne*  f^jj^^?^* 
cessary  to  the  existence  of  man ;  no  action  is  Raym. ' 
maintainable  for  any  damage   done   by  such 
animal,  witliout  proof  that  the  owner  knew  that 

U  he 
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he  was  accustomed  to  do  mischief;  for  without 
such  knowledge,  no  negh'gence  or  fault  is. im- 
putable to  the  defendant.  In  this  case,  therefore, 
the  plaintiff  must  not  only  prove  the  damage 
he  has  sustained,  but  he  must  also  prove  tlmt 
the  aninml  had  before  done  mischief;  and  that 
the  defendant  having  knowledge  of  that  fact, 
permitted  him  to  go  about.  But  when  it  is 
proved  that  the  animal  had  once  done  mischief 
of  any  kind,  and  that  the  owner,  after  know- 
ledge thereof,  permitted  him  to  go  at  large; 
he  will  be  answerable  for  all  other  damages 
done  by  him,  though  of  a  different  kind  from 
that  which  he  had  before  committed;  and, 
therefore,  where  a  dog  accustomed  to  worry 
sheep  was  permitted  to  go  at  large,  and  after- 
wards bit  a  horse,  the  owner  was  held  to  be 
liable.  So,  the  first  fault  being  in  the  owner, 
in  permitting  the  animal  to  be  at  large  after  he 
knew  of  his  mischievous  disposition,  he  will  be 
equally  liable  to  the  action,  though,  in  the  par- 
ticular instance,  the  party  injured  has  been 
negligent  or  imprudent  Thus,  where  a  person 
trod  upon  a  dog  which  was  lying  at  the  owner ^s 
door,  and  the  dog  bit  him  in  consequence^  yet 
it  being  proved,  that  the  owner  knew  he  was 
accustomed  to  bite^  the  action  was  held  to  be 
maintainable.  And,  in  a  late  case,  where  a  dog 
having  been  bitten  by  one  that  was  mad,  the 
owner  fastened  him  up,  and  a  child  coming 
near  him  irritated  him  with  a  stick,  upon  which 
the  dog  flew  at  and  bit  liim,  in  consequence 
1  whereof 
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Whereof  the  child  had  the  hydrophobia  arid  Cfc.vi.f;^. 
died ;  Lotd  Kenyan  held,  that  the  father  might  ^"^^^^^ 
maintain  an  action  against  the  owner  for  the 
expenced  of  the  apothecary;  because  it  was 
the  duty  of  the  owner  to  have  destroyed  tho 
dog  immediately  that  he  knew  the  dog  was  ia 
danger  of  so  fatal  a  malady. 

The  case  of  the  unruly  horse,  which,  being  Michel  t. 
driven  in  Lincoin's-inn-fields  for  the  purpose  fiVv*!^^^^. 
of  breaking,  got  loose  and  struck  the  plaintiff,  i  vent. 
was  determined  on  the  same  principle ;  the  ac- 
tion was  held  to  be  maintainable,  because  there 
was  a  degree  of  negligence  in  attempting  to- 
break  a  young  horse  ia  so  public  a  place ;  but 
had  it  not  been  for  this  negligence  no  action 
would  have  been  supported;  and  therefore,  if 
a  ship  be  navigating  a  public  rivejT,  or  a  carriage 
travelling  on  a  public  road,  g^nd  notwithstanding 
all  due  care  and  attention  in  the  person  steering  4 

the  ship,  or  driving  the  carriage,  it  rufts  against 
another  and  does  damage^  no  action  lies  against 
the  owner.  In  these  cases,  therefore,  it  is  in- 
cumbent on  the  plaintiff  to  shew  negligence  in 
the  defendant  or  other  person  under  whose 
care  or  conduct  his  ship  or  carriage  was. 

Horaes  and  carriages  being  generally  trusted  Ibid 
to  the  care  of  a  servant,  the  very  possession  of 
them  by  such  servant  is  evidence  that  they 
were  about  the  business  of  the  master,  and 
makes  him  liable  to  an  action  for  any  injury 
arising  by  the  negligence  of  his  servant.  Bui  Semt>.  per 
this  is  not  conclusive  upon  the  defendant,  for  3  Vrcp,' 

^  u  4  if  7^'- 
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Partir.  if  he  prove  that  the  horse  or  cai*riage  was 
NtgiigMci.  taken  out  of  the  stable  by  the  servant  in  de- 
fiance of  his  orders  to  the  contrary,  this  evi- 
dence shewing  that  the  servant  was  not  then 
in  the  due  employment  of  his  master,  discharges 
the  master  from  his  general  liability  for  the 
acts  of  the  servant. 


mamm 
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Actions  for  Disturbance,  S;c. 

Duimrb^        I^  ActionsfoY Disturbances  Rud  Nuisanccs^ 

'  the  plaintiff  must  prove  his  possession  of  the 

land  or  house  which  has  been  injured,  and  carry 

»3^7"  r*  his  evidence  of  the  state  and  situation  of  the 

frice,  cor. 

wiimot,j.  premises,  and  the  enjoyment  of  the  right,  as  far 
Spr.  Ass.    back  as  possible ;  for  in  cases  where  there  is 
'^cd'aLUo*  "°  actual  grant,  usage  and  prescription  must 
2  Will.      settle  the  rights  of  the  parties. 
i7c!^a.  ^^  general  the  proof  of  twenty  years  undis- 

Darwm  T.  puted  enjoyment  of  commons,  lights,  pews,  ways, 
»2Wiil.  or  other  easements  appurtenant*  to  a  house  or 
i75?d,and  I^^^j  ^^^  in  some  cases  a  much  less  term  will 
•cverai-      bg  sufficient  to  raise  the  presumption  of  a  pre- 

othercases         .      .  \    t  , 

there         scription  or  grant ;  *  (m)  but   when  it  is  so 

claimed, 

(mj  In  Biolijf  V.  Sbaw,  6  East,  214,  Lord  EUenborougb  said, 
that  twenty  years  exclusive  enjoyment  of  water,  in  any  parti- 
cular manner,  affords  a  conclusive  presumption  of  -right  in  the 
party  so  enjoying  it.  But  less  than  twenty  years  enjoymenc 
may,  or  may  not,  afford  such  a  presumption,  according  as  It  is 

attendt4 
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claimed,  (and  it  is  only  in  the  case  of  copyholds  Ch.vi.  t^. 
that  it  can  be  claimed  otherwise,)  the  evidence    ^'^«^*- 

•        '  ^  ana, 

must  go  to  shew  the  exercise  of  the  right  by  the  —.^..^ 
occupier  of  the   particular   land  to  which  it 
is  said  to  be  appurtenant,  for  evidence  that  all  *  wJison 
the  tenants  of  a  manor  have  enjoyed  it,  is,  in  e«^c5$.* 
such  case,  not  admissible."  7*- 

The  defendant,  in  answer  to  this,  may  shew 
that  the  enjoyment  was  by  the  connivance  or 
consent  of  one  who  had  only  a  temporary  in- 
terest in  the  estate,  out  of  which  the  easement 
is  claimed ;  and  this  will  avoid  the  right  which 
would  otherwise  arise  from  the  usage.  Thus, 
if  a  tenant  for  life  or  years  permit  a  stranger 
to  use  a  way,  &c.  through  a  close,  this  will 
give  no  title  whatever,  as  against  the  remain- 
der-man who  ought  not  to  be  bound  by  his 

attended  with  circumstances  to  support  or  rebut  the  right.  In 
that  case,  the  persons  under  whom  the  defendants  claimed,  had 
eighty  years  since  erected  a  mill  on  their  lands,  and  made  a 
weir  to  direct  water  to  it  out  of  the  river  /r*iwf//,  which  weir 
had  been  at  different  limes  before  1787  enlarged,  and  thereby 
a  greater  quantity  of  water  diverted  from  the  river.  In  1787 
the  plaintiff  built  a  mill  lower  in  the  stream,  which  was  sup* 
plied  by  the  water  not  then  taken  by  the  defendants  weir,  and 
the  plaintiff  continued  to  enjoy  this  surplus  water  until  1791, 
when  the  defendants  enlarged  their  weir  and  made  other  works 
on  the  river,  whereby  they  took  all  the  water  from  the  plain- 
tiff^s  mill.  The  Court  held  the  action  maintainable ;  and  Mr. 
y.  Le  Biam  said,  the  true  rule  is,  that  if  after  the  erection  of 
works,  and  the  appropriation  by  the  owner  of  the  land  of  a  cer- 
tain quantity  of  water  flowing  over  it,  the  proprietor  of  other 
lands  afterwards  takes  what  remains  of  the  water  before  unap- 
propriated, the  first  meotioned  owner,  however  he  might  before 
such  second  appropriation  have  taken  to  liimself  so  much  more, 
cannot  do  so  afterwards. 

u  o  fraud 


tgtt  ACTIONS    U^ON    THE    CA8E. 

pjutiL    fraud  or  laches/    So  if  the  usage  has  been 
merely  by  favour,  and  ackaowledged  as  such : 


axce. 


'  as  if  a  small  rent  has  been  paid  to  the  defend- 

V.  Grin"'^  ^^^  f^r  *^  i  ^'  ^  ^^  locked  the  gates  when  he 
•ci],  a  vvii.  thought  proper,  and  kept  the  key ;  or  done  any 
175,  d!  other  act  which  shews  that  the  plaintiff  did  not 
Campbell  ^laim  it  as  a  right,  it  will  be  proper  evidence, 
V.  Wilson,  on  the  part  of  the  defendant,  to  counteract  the* 
'  effect  which  the  usage  unexplained  would  pro- 
duce. 

In  these  cases  the  plaintiff  is  not  obliged  to 

prove  any  specific  injury  to  himself;  that  he 

has  a  right,  and  that  such  right  has  been  wil* 

fully  invaded  by  the  defendant,  is  sufficient ;  for 

if  he  were  to  wait  until  he  could  prove  actual 

damage,   the  defendant  by  repeated  invasions 

of  a  right,  which  can  only  depend  on  usage, 

might  himself  gain  a  tide  which  could  not  af-* 

♦WclUv.   terwards  be  successfully  opposed.*    In  actions, 

aBiac?^'    therefore,  by  a  commoner  against  a  stranger, 

Hobson      P^^of  of  ^^  plaintiff's  right  of  common,   and 

Todd,  4     that  the  defendant's  catde  were  turned  thereon 

■ibid!^^'*  by  him,'  or  that  he  took  the  dung  away,*  is 

Wadf^*^^'  sufficierit:  but  if  the  action  be  brought  against 

worth,  2  .  the  lord,  or  a  third  person,  who  puts  cattle  on 

^*  *^^    the  common,  by  his  licence,  the  plaintiff  must 

also  prove  a  specific  injury,  as  that  there  was 

» Per         not  sufficient  common  left ;  at  least,  if  the  de- 

f  T.^Rcp.   fe'^dant  prove  the  contrary,  it  will  be  an  an-- 

73*  swer  to  the  action.* 

There  is  one  case  where,  though  the  form  of 
action  is  trespass^  yet  the  proof  will  be  the 

same. 
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same^  and  governed  by  the  same  rules,  as  the  Ch.vi.f.3. 
above  actions  on  the  case :  that  is,  the  case  of    ^^*^^- 
a  fishery.   Prima  facie  tlie  right  of  the  fishery  ■   •  ,  , , 
will  be  in  the  owner  of  the  soil ;  and,  tlierefore, 
the  first  point  will  be,  to  prove  property  in  it ; 
this,  in  cases  of  rivers  not  navigable,  is  in  the 
owners  of  the  land  on  each  side,  to  the  middle  , 
of  the  river ;  *  but,  nevertheless,  another  person  4  Burr. 
may  have  the  fishery  by  prescription ;  and  as  » Patrick 
usage  is  so  important,  proof  of  an  attempt  to  ^-  Green- 
catch  fish,  though  unsuccessful,  will  be  sufii-  1  wiu' 
cient  evidence  in  an  action  for  disturbance  in  sail^der^ 
a  several  fishery.*  r346,  b.] 


Char  vii. 

OP  THE  EVIDENCE  IN  THE  ACTIONS  OF  TROVER. 

THERE  is  another  action  on  the  case,  Actions  of 
which,  being  governed  by  a  rule  of  pleading  ^^^^^ 
not  admitted  in  the  former,  1  $hall  mention  in 
a  distinct  chapter.  In  the  action  of  Trover,  the 
plaintiff'  does  not  truly  state  his  case,  but  is  per- 
mitted to  use  a  fiction,  and  to  ^ay  that  he  lost 
the  goods,  the  value  of  which  he  seeks  to  re- 
cover ;  and  that  the  defendant  /b/o/rf  them  and 
converted  them  to  his  own  use. 

The  general  issue  7tot  guiltf/  is  the  plea  also 
used  in  this  action,  but,  nevertheless,  the  [jlain- 

u  4  tiff 
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p&rt  II.    tiff  is  not  put  to  prove  the  formal  and  fictitious 
Mtimsof  part  of  his  case.      He  must  prove   either  a 

, il.  general  and  absolute  property,  and  right  of 

possession,  at  the  time  of  the  conversion,  (for 
« Gordon    ^    reversionary    property   will    not   do," )    in 
7T.  Rep.*   which  case    he  is  not  obliged   to  prove  any 
▼fhor  T   actual  possession  of  the  goods,  for  the  legal 
^•R^p-55*  possession  follows   the  property;*  or  else  he 
N.P.  33,     must  shew  that  he  has  a  special  property  which 
7  T.  Rep.   j.^nders  him  answerable  to  the  true  owner ;  and 
that  at  the  time  they  came  into  the  defendant's 
hands  he  had  also   the   actual   possession  of 
5Bul.N.p.  them.'    In  cases  where  any  written  paper  is  the 
♦  Ant        subject  of  the  action,  the  plaintiff  should  also 
107.          prove  notice  to  the  defendant  to  produce  it* 
The  plaintiff  must  then  prove  a  conversion  by 
the  defendant.    If  it  appear  that  the  defendant 
s  Baldwin  gained  the  possession  of  the  goods  by  force,'  or 
liS.  212.  ^hat,  being  intrusted  with  them,  he  actually  con- 
J.N.P.44.  verted  them  to  his  own  use ;  as  if  a  carrier  draw 
out  part  of  the  liquor  in  a  vessel,  this  is  of  itself 
sufficient,  and  no  further  evidence  is  neces- 
•Richard-  sary  ;^  but  in  general  where  goods  come  into  a 
AtJchison,  "^a^'s  hands,  b^  finding  or  delivery,  it  is  neces- 
^  ^^^\r'A    ^^^^  ^^^^  ^  demand  of  them  by  the  plaintiff, 
Muigrave  and  a  refusal  to  deliver  them  by  the  defendant, 
Cro!  £i!"'   should  be  proved  to  shew  a  conversion  by  him, 
?iP*K  P    "^^^^  refusal  is  always  evidence  of  a  conversion, 
^.'    '  '    unless  explained  by  the  defendant^ 

The  defendant  may,  on  the  general  isstn, 
controvert  the  plaintiff's  property  by  shewing 
A  better  title  in  himself,  or  in  some  pefion  on 

whose 
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whose  behalf  he  defends ;  but  if  the  plaintiff    ch.vii. 
had  the  possession,  a  mere  stranger  cannot  ob-    ^^^^^  ^f 
ject  to  his  want  of  title ;  and,  therefore,  it  is  no  - 

defence  to  prove  that  the  plaintift'  only  found 
the  property ;  *  or  was  himself  an  uncertificated  «  Arinofy 
bankrupt,*  or  purchased  of  one  who  was  so  '  at  ^•.^^*- 
the  time  of  the  conversion ;   for,  as   against  stra.  505. 
every  person  but  the  real  owner,  the  possessor  pox,  7  t.' 
has  a  good  title.    So  the  defendant  may  rebut  ^<^P-  39»- 

o  ^  J  Fowler  V- 

the  evidence  of  conversion,  arising  from  de-  Down,  1 
mand  and  refusal,  by  proving  that  he  or  tlie  puf.  44, 
person,  on  whose  behalf  he  acts,  has  a  lien  on  '  ^^^1^* 
the  goods  for  a  sum  of  money,  and  that  the  man, 
defendant  offered  to  deliver  up  the  goods,  on  NTpfcafc 
payment  0/  it,  for  until  the  lien  is  discharg-  Ho- 
ed,  he  is  not  obliged  to  part  with  the  goods,*  4  skinner 
and,  therefore,  in  such  case  the  plaintiff  must  ^JJrd*'^* 
prove  a  tender  of  the  money  due.  The  defendant  Raym.752. 
may  also  shew  that  the  goods  being  fairly  in  Green-  * 
his   possession   were  accidentally  lost ;    as  if  ^^^\l^ 
goods  are  stolen  from  a  carrier,  or  he  other- 
wise lose  them ;  for  the  action  is  founded  on 
a  wrongful  conversion  by  the  defendant,  and  ^  Ross  r. 
not  on  mere  negligence ;  to  recover  a  satisfac-  "V  uu'rr!^' 
lion  for  which  the  plaintiff  must  resort  to  a  2825.   b. 
special  action  on  the  case.^  45. 

The  defendant  may  also,   on  the  general 
issue,  prove  that  he  is  tenant  in  common,  or 
joint  tenant,  with  the  plaintiff;^  and  this  will  be  •  B.  K.  P. 
a  defence,  unless  the  plaintiff  prove  that  the  de-  Itown  v. 
fendant  has  actually  destroyed  the  goods.  If  one  Sk^*' 
of  several  joint  tenants,  of  IMantsin  common. 
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PM  ji.    bring  the  action  against  a  stranger,  this,  though 

Mtkmjrf'  it  luay  lessen  the  damages  to  the  amount  of 

,  the  plaintiff's   share   on  the  general  issue,^ 

•  B.  N.  P.    will  not  defeat  the  action,  unless  pleaded  in 

'''  abatement 

The  Statute  of  Limitations,  or  that  the 
plaintiff  released  the  defendant,  must  be  spe- 
cially pleaded.  On  the  first  plea,  the  onus  will 
lie  on  the  plaintiff,  to  prove  the  time  when  the 
conversion  was  made ;  on  the  other,  the  de- 
fendant must  prove  his  release. 


CHAP.    VIII. 

OF  THE  EVIDENCE  IN  ACTIONS  OF  TRESPASS 

ANb  REPLEVIN. 

"frespass    T  N  Trespass  the  general  issue  is  not  guilty ; 
Repienfin,    X  in  Replevin,  non  cepit ;  and  on  these  issues 

'  only  the  simple  fitct  of  the  commission  of  the 

trespass,  or  taking  the  goods,  can  in  general 
come  in  question.  If  the  place  be  material,  as 
in  all  local  actions  it.  is,  the  plaintiff  must  on 
these  issues,  prove  that  the  trespass,  or  taking, 
was  at  the  place  mentioned  in  his  declaration. 
The  declaration  in  trespass  generally  states 
the  trespass  to  hawe  been  committed  on  a  cer- 
tain day,  and  on  divers  other  days  bet%veen  that 
day  and  the  fiommencement  of  the  suit.  The 
plahitiff  on  thi& jdcclaration  may.  prova.any 
.' ,  number 
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number  of  trespasses  committed  within  the  time  ch.  viir. 
mentioned  in  the  declaration,  or  he  may  prove  ^^*^ 
one  trespass  committed  before  the  first  day  Kipu^fm. 
named  in  it     In  this  latter  case,  be  waives  " 

all  other  trespasses,  and  will  not  be  permitted 
to  give  evidence  of  them. 

If  an  act  be  committed  by  the  defendant^ 
which    unexplained   amounts    to    a  trespass; 
or,    if  in  replevin,  he  insist  on  his  right  to 
take  the  goods,  he  must  justify  or  avow  the 
trespass,  or  taking,   on  the  record,  before  any 
evidence  can  he  received  in  justification  of  it ;  Badkin  v. 
but  where  the  act  itself  without  explanation  cowp47i, 
appears  to  be  no  trespass;  as  where  the  de-. 
fendant  is  a  mere  pound-keeper,  and  as  such 
received  the  plaintiff's  cattle  from  a  third  per- 
son, the  general  issue  is  sufficient    There  is  Derisiy  r. 
one  case,  however,  where  that  which  prima  j^^y^. 
facie  appears  to  be  a  trespass,  may  be  justi- 
fied, on  the  general  issue ;  and  that  is  where 
the  land  is  the  freehold  of  tiie  defendant,  or  of 
another  by  -whose  order  he  entered,  for  here  he 
does  not  enter  on  the  property  of  the  plaintiff, 
who  is  himself  a  trespasser.    Actual  possession, 
or  receipt  of  rent,  is  prima  facie  evidence  of 
title. 

In  actions  of  trespass,  where  a  right  is 
claimed  to  an  incorporeal  hereditament,  which 
must  arise  by  grant  or  prescription ;-  the  de-  ' 
fendant  is  obliged  to  state  his  title  particularly. 
He  cannot,  as  in  actions  on  the  case,  rely  barely 
on  his  possessioiu     In  general  syqh  right  is 

claimed 
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T$niL    claimed  by  prescription;  and  where  the  usage 

^^Md"    ^^  ^^^"^  ^  ^^^^  ^  ^''^y  ^^^  ^^"^  remember, 
RepUvM,   such  plea  will   be  supported;    for  posterior 

"TT        usage  is  evidence  of  the  antecedent  right ;  and 

therefore  a  jury  will  be  directed  to  presume 

that  it  has  existed,  from  the  commencement  of 

legal  memory.     But  in  cases  where  the  origin 

of  the  usage  can  be  traced,  as  if  a  right  was 

never  exercised,  till  within  the  last  twenty  or 

thirty  years,  though  the  uninterrupted  exercise 

of  it  for  that  time  may  b^.  sufficient  to  presume 

h,  grants  yet  it  will  not  support  an  immemorial 

Vide  Reed  prescription.    In  these  cases,  therefore,  a  prac- 

V.  Brook-    ^j^g  jjg^g  he^n  lately  introduced  of  pleading,  in 

Jtcpl  151.    addition  to  the  prescriptive  right,  a  grant,  about 

the  time  when  the  usage  commenced,  from  the 

person  then  in  possession  of  the  land,  and  that 

Ounpbell    such  grant  has  been  lost  by  accident.     Twenty 

Ii^t*^"*  years  undisputed  possession  will  be  sufficient 

294-  to  presume  such  grant,  and  the  defendant  by 

this   mode   of  pleading    has  every  advantage 

which  he  would  have,  ii*  plaintiff,  in  an  action 
on  the  case. 

When  the  defendant  pleads  a  special  plea, 
and  issue  is  joined  upon  it,  the  party  alledging 
the  affirmative  must  prove  his  case.  But  it  be- 
hoves those  who  conduct  a  cause,  on  the  part  of 
a  plaintiff  in  trespass,  to  be  particularly  careful 
that  the  pleadings  are  so  framed,  as  to  bring 
the  real  case  before  the  jury ;  for  where  a  de- 
fendant pleads  a  justification,  and  concludes 
with  an  averment  that  it  is  tlie  same  trespass, 

and 
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and  the  plaintiff  traverses  the  cause  of  juslifi-  Ch.viii. 
cation ;  if  the  defendant  has  any  such  right  or    '^^^J^ 
excuse,  as  that  mentioned  in  his  plea,  he  will   KepUnnm. 
succeed ;  for  the  plaintiff  will  not  be  permitted  -"— — ^ 
to  give  evidence  of  any  other  trespass,  though 
such  in  fact  were  the  real  cause  of  action.    If 
the  trespass  were  committed  in  a  place  not' 
named  in  the  declaration,  and  the  defendant 
plead  liberum  ttnementum^  the  defendant  maiy 
apply  his  plea  to  any  other  place,  in  the  same 
parish,  of  which  he  is  seised ;  and  to  enable  him- 
self to  prove  tlie  trespass  to  have  been  com- 
mitted where  it  really  was,  the  plaintiff  must 
make  a  «ew  assignment^  particularly  describing 
the  locus  in  quo.    So  if  a  larger  trespass  were 
committed,  than  is  mentioned  in  the  plea,  or 
than  was  necessary  for  the  enjoyment  of  the 
right  claimed;. or  another  trespass  Mere  com- 
mitted at   a  different  time;  the  plaintiff  will 
be  estopped  from  giving  any  evidence,  unless 
he  state  these  in  a  new  assignment,  tiie  nature 
and  occasion  of  which  is  ivell  explained  by  the  wijiiams* 
learned    Editor  of  Saunders's   Reports,   who  ^^f^^ 
collects  and  arranges  the  numerous  cases  which  «•  "^^  6, 
are  to  be  found  on  this  subject.  note  5. 
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CHAP.    IX. 

OF  THE  EVIDENCE  IN  THE  ACTION  OF 

EJECTMENT. 


SECTION  I. 

Of  the  Plaintiff's  Evidence  in  general. 

Firt  II.  *  T  N  the  Action  of  Ejectment  the  defendant 
^«^-  X  is  obliged)  on  his  being  permitted  to  defend, 
to  enter  into  a  rule  to  confess  the  formal  and 
fictitious  part  of  the  case,  viz.  the  lease  to  the 
plaintiff;  that  he  entered  into  possession  of  the 
premises ;  and  that  the  defendant  ousted  him. 
Und«r  this  condition  he  is  permitted  to  plead 
the  general  issue;  and  on  that  plea  the  title  of 
t&e  parties  is  the  only  matter  in  controversy. 

But  as  this  is  a  possessory  action,  the  plain-* 
tiff  must  prove  such  a  title  in  his  lessor  as 
authorises  him  to  enter  into  the  land;  for 
where  his  right  of  entry  is  taken  away,  or 
tolledy  as  the  legal  expression  is,  and  his  title 
turned  to  a  naked  right  of  action^  a  re^t/  action^ 
and  not  an  ejectment  is  the  proper  remedy.  (I) 

In 

(I)  It  if  foreign  to  the  plan  of  the  present  Work  to  enter 
into  «  discussion  of  tbe  abstruse  and  intricate  doctrine  of  dis- 
continuance. 
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In  all  cas^s  where  the  party  may  by  entry  Ch.ix.f.i. 
alone  acquire  the  legal  possession  of  lands,  or,      ^"^o- 
as  Lord  Mansjield  said,  where  entry  is  only 
necessary  to  complete  his  own  title,*  he  may  "  DougL 
maintain  an  ejectment  without  any  proof  of  an  ^^' 
actual  entry  by  him,  for  as  by  the  ancient 
practice  of  ejectment,  before  the  consent  rule 
was  adopted,  it  was  necessary  for  the  lessor  of 
the  plaintiff  to  enter  on  the  land,  and  there 
seal   a  lease;   the  confession   of  such   lease, 
according   to   the  modern  practice,    includes 
jn  it  all  necessary  formalities,  and,  amongst 
otliers,  the  entry  into  the  land  for  that  pur- 
pose. * 

But  when  "a  fine  xiith  proclamations  lias 
been  levied  by  a  person  in  adve7*se  possession 
of  the  land,  and  having  a  fieehold  in  it,  whe* 
ther  legal  or  tortious,  this  fine  entirely  devests 
the  estates  of  every  other  person  until  it  is 
regained  by  one  of  the  means  pointed  out  by 
the  Statute  4  H.  7.  c!  24.  This  may  be  done  in 
tlie  instances  of  a  fine  levied  by  a  mere  tenant 
for  lijcy  or  one  who  has  only  a  tortious 
estate^  (m)  either  by  commencing  a  retf/ flrc/ww, 
or  77iaking  an  entry ^  for  the  express  purpose  of 
avoiding  the  fine,  provided  this  be  done  within 

continuance,  disseisin,  and  descents ;  but  it  may  not  be  impro- 
per to  refer  the  reader  to  3  HL  Com*  cb.  io»  Tajflor  dem.  Atkirtt 
T.  Hordty  I  Burr,  60 ;  and  Rumi:ngton*i  Treatise  on  Ejectment, 
42  to  58,  for  instruction  on  this  point. 

(m)  If  tenant  iatail  levj  a  fine,  the  remsundernnan  can 
avoid  it  only  by  real  action  $  Mwi  v.  Blahf  Runmngton't  Eject' 
ment,  45,  vide  Bui,  N.  P.  99* 

the 
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Piirtii.    the  time  limited  by  that  Act  of  Parliament, 
Entry,     yj^.  within  five  years  after  the  proclamations 
"'  made,  if  the  party  has  a  present  interest,  and 
is  under  no  legal  disability;  or  otherwise,  within 
five  years  after  the  title  of  the  party  accrues, 
■vide        or  his  disability  is  removed/    An  entry,  there- 
Post.  310.  fQj.g^  jg  necessary  in  this  case,  not  merely  for 

the  purpose  of  completing  the  lessor  of  the 
plaintiff^s  tiile^  but  of  rebutting  that  of  the 
484.  '  defendantf^  and  in  order  to  replace  the  estate 
BerrinK.  which  was  SO  devcstcd;  and  immediately  he 
tonv.  has  made  it  the  fine  is  avoided,  his  estate 
^  stra.  *  revests,  and  he  has  the  same  title  as  if  no  fine 
Oatesdem  ^^^  ^^^^  levied.  But  since  the  Statute  of  4 
wigf^iiiv.  Ann^  c.  16,  he  must  prosecute  his  entry,  or 
32urr/  claim,  by  action  within  a  year,  otherwise  it  will  - 
}^^h  '  u.  not  avail. 

Cjoodnght  ^  ^ 

dem.  Hare       In  this  case,  therefore,  and  in  this  case  only, 

V.  Cator  %     •  •  • 

liougi. '  the  formal  admission  is  not  sufficient,  but  an 
♦Bcrrin  ^^^^^''  entry  must  be  proved  to  have  been 
ton  V.  made  by  the  lessor  of  the  plaintiff,  or  by  some 
nb.  sup.  '  person  on  his  behalf,  previous  to.  the  day  of  the 
'^^*P*  demise  laid  in  the  declaration.*  This  entry 
Poi/h.ioJ.  must  appear  to  have  been  made  by  the  com- 
▼.  Adams,  mand  of  the  lessor  of  the  plaintiff;  *  or  at  least 
2  stra.  assented  to  by  him  afterwards ;  ^  though  it  is 
'  I  wil-  said  that  the  bringing  of  the  action  is  itself  suf- 
Sawfden,  ficient  evidence  of  such  assent.'  (n)  The  entry 
3'9f  »•      '  must 

(n)  A  goardian  may  enter  for  his  -wzrd  without  command  or 
assent  i  and,  if  a  renuunder-man,  or  lord  enter  in  the  name  of 
a  tenant  for  life,  or  copyholder,  or  the  tenant  for  life,  or  copy- 
holder,  ia  the  name  of  the  remainder-man,  or  lord,  it  is  also 

sufficieat 
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must  be  made  on  some  part  of  the  lands  com-  ch«ix.f.i. 
prised  in  the  fine,  in  the  name  of  the  whole;  *      ^''^' 
and  it  should  also  appear,  that  the  person  en-  «  pocui  v. 
tering  declared  that  the  entry  was  made  for  the  ^sbuiy, 
purpose  of  avoiding  all  fines/    In  cases  w'here  »see  wii- 
an  entry  could  not  be  made  without  personal  ^^jj^s 
danger,  (a  case  which,  in  the  present  improved  3»9'C'*^s<* 
state  of  society,  can  hardly  ever  happen,)  it  Ld.Grey, 
will  be  sufficient  to  prove  that  a  claim  was  a  Jj-^s?^' 
made  in  the  like  form,  as  near  the  estate  as  the  4*i* 
person  making  it  could  come ; '  and,  in  either 
case,  unless  it  appear  on  the  record  that  the 
action  was  comn^enced  within  a   year  after- 
wards, this  fact  should  also  be  proved  in  evi- 
dence. 

A  fine  levied  by  a  bare  tenant  for  years, 
without  having  previously  obtained  a  tortious 
fee,  by  feoffment,  or  otherwise,  does  not  ope- 
rate at  all  again)»t  strangers.     In  such  case, 
therefore,  no  entry  is  necessary;*  neither  is  it  *  Smith  v* 
to  avoid  a  tine  at;  common  law  without  procla-  8Vm.4i3. 
mations;^  and  if  one  tenant  in  common,  being  sjenkins 
in  receipt  of  the  whole  rents,  levy  a  fine  of  Jrd,  ^^  * 
the  whole  land,  this  will  not  affect  the  estate  )Jif^l»'  45/ 

.  ♦Peaceable 

of  his  co-tenant,  so  as  to  render  it  necessary  to  dem.Hom« 
make  an  entry,  unless  there  be  some  further  r^^^^* 
evidence  of  an  actual  ouster  before  the  fine  '  f**^-  • 
was  levied.*    What  will  amount  to  evidence  of 

sufficient  without  command  or  assent,  on  account  of  the  privity 
between  these  persons ;  and  the  like  rule  holds  in  respect  of 
tenants  in  common,  joint  tenants,  and  co-partners*  Pa^/tV 
Case,  9  Co.  io6,  a. 

X  an 
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Part  IT.  an  actual  ouster  we  shall  have  occasion  to  men* 

Sfatuuqf  tion  hereafter. 
tiouf.  The  Stat.  2 1  Jac,  I.  c.  1 6,  enacts,  that  none 


*  shall  make  any  entry  into  lands  but  vrithin 

twenty  years  next  after  his  title  shall  first  de- 
scend or  accrue,  and  from  what  was  said  in 
the  commencement  of  the  present  Cliapter, 
that  the  plaintiff  must  shew  a  right  of  entry  in 
his  lessor,  it  follows  that  no  ejectment  can  be 
maintained  after  that  tiine.  Therefore  it  is 
always  necessary  for  the  plaintiff  to  prove  pos- 
Vidc  session  in  himself,  his  ancestor,   or  a  tenant 

iig!^'^*  who  has  paid  him  rent,  within  twenty  years, 
or  account  for  the  want  of  it,  under  one  of 
the  exceptions  allowed  by  the  Statute ;  for  an 
adverse  possession  during  that  time  is  not 
merely  a  bar  to  the  action  or  remedy,  but  takes 
away  the  right  of  possession. 

For  this  reason  it  is  that  the  defendant  need 
not  plead  the  Statute  of  Limitations,  as  in 
other  cases;  and  on  the  same  principle,  in  one 
stokes  V.  case,  where  A.  being  lessor  of  the  plaintiff^ 
^dk742i.  Proved  that  he  had  been  in  uninterrupted  pos- 
session for  twenty  years,  and  that  the  defendant 
entered  on  the  land,  it  was  holden  tl\at  this 
possession  of  A.  was  a  sufficient  title  to  enable 
him  to  maintain  the  action,  for  that  by  it  the 
entry  of  the  defendant  was  tolled,  and  conse- 
quently illegal. 

But  to  prevent  the  plaintiff  from  recoverini^ 
it  must  appear  that  the  possession  was  adcerse ; 
the  possession  of  a  tenant  during,  his  term  wa» 

before 


ft 

before  observed  not  to  be  so;  neither  is  the  ChJX.f.i* 
possession  of  a  joint  tenant,  parcener,  or  tenant     ^^*^ 
in  common,  without  proof  of  an  actual  ouster.  * 

What  shall  amount  to  such  proof  does  not 
seem  to  be  very  accurately  determined.    Lord 
Holt  is  reported  to  have  said,  that  the  rule  of 
the  possession  of  one  tenant  in  common  being 
the  possession  of  the  other,  did  not  hold  place 
against  the  Statute  of  Limitations ; '  and  that  ' 
if  one  of  them  only  takes  the  profits,  it  is  an 
ousting   of   the    other;*   but,   in  subsequent  *iLor4 
cases,  it  has  been  said,  that  bare  perception  of  -f^™' 
the  whole  profits  does  not  amount  to  this ;  *  ^^ide 
and,  therefore,  where  one  tenant  in  common  had  v.  Raw- 
been  in  receipt  of  the  whole  rents  for  twenty-  loJ^  r;^, 
six  years,  yet  as  there  was  no  evidence  of  his  8*9* 
having  actually  claimed  the  whole  estate^  but,  2604.  * 
on  the  contrary,  it  appeared,  that  he  was  ad^ 
mitttd  (the  land  being  customary  freehold)  to 
a  moiety  only,  it  was  holden  to  be  no  ouster^ 
and  that  the  Statute  did  not  attach/  But  though  ♦t'airclaim 
bare  perception  of  the  profits  is  not  itself  an  Empton  v* 
ouster^  yet  if  continued  for  a  great  length  of  ^^^^^' 
time  without  any  claim  by  the  party  out  of  pos-  5  Burr. 
session,  it  may  be  evidence  for  the  jury  to  asiac, 
presume  one :  as  where  partition  was  made  of  ^  ^*^* 
an  estate  of  two  women,  who  were  tenants  in 
common  in  tail,  and  one  part  waa  assigned  to 
the  husband  of  one  during  his  life,  and  it  was 
proved  that  after  his  deaths  his  wife  remained 
in  possession  for  thirty-six  years,  and  there  had 
been  no  acknowledgment  of  title,  nor  account- 

X  12  ing 
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Part  II.    ing  for  the  rents ;  the  Judge  left  it  to  the  Jury 
Actual     to  presume  an  actual  ouster,  and  they  having 
'"^'     found  accordingly,  the  Court  held  that  the 
Docdem.    Statute  barred  the  action.     In  that  case,  Lord 
aTOthcr  V.   Mansjield  said,  the  possession  of  one  tenant  in 
Prosser,      common,  eo  nomine,  as  tenant  in  common,  can 
never  bar  his  companion;  because. such  pos* 
session  is  not  adverse  to  the  right  of  his  com- 
panion, but  in  support  of  their  common  title, 
and  by  paying  him  his  share,  he  acknowledges 
him  his  co-tenant.    Nor,  indeed,  is  a  refusal 
to  pay  of  itself  sufficient  without  denying  his 
title.    But  if  upon  demand  by  the  co-tenant  of 
his  moiety  the  other  refuses  to  pay,  and  denies 
his  title,  saying  he  claims  the  whole,  and  will 
not   pay,    and  continues  in  possession,  such 
possession  is  adverse,  and  ouster  enough.  Then 
adverting  to  the  circumstances  of  the  parti- 
cular case,  and  observing  that  there  was  no 
evidence  of  any  account  demanded,  or  of  any 
payment  of  rents  and  profits,  or  of  any  claim 
by  the  lessors  of  the  plaintiff,  or  of  any  acknow- 
ledgment of  title  in  them  ;  hi&  lordship  added, 
therefore,  I  am  clearly  of  opinion,  that  an  un- 
disturbed and  quiet  possession  for  such  a  length 
of  time,  is  a  sufficient  ground  for  the  jury  to 
presume  an  actual  ouster,  and  that  they  did 
right  in  so  doing. 

The  disabilities  mentioned  in  the  Statute  of 
Hen.  VII.  as  to  Fines,  and  also  in  the  Statute 
of  James  I.  are  infancy,  coverture,  insanity, 
being  imprisoned,  or  beyond  the  seas.    Persons 

labouring 
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labouring   under   either  of  these  disabilities  Ch.ix.r.i. 
or  their  heirs,*  may  make  iheir  entries  in  the  '^pf^^% 

case  of  a  fine,  within  five  years,  and  in  other  

cases  within  ten  years  after  the  removal  of  the  "J*^^  ^^« 
disability,   notwithstanding  twenty   years  may  George  v. 
have  elapsed ;  and,  therefore,  in  either  of  these  5^^,"'  g^. 
cases  where  the  ordinary  time  is  gone  by,  and 
the  person  suing,  or  his  ancestor,  was  within 
this  exception,,  the  lessor  of  the  plaintiff  should 
be  prepared  with  proof  of  it.    Here,  it  may  be 
observed,  that  the  disability  should  be  shewn  to 
have   existed  at  the  time  when  the  fine  was 
levied  or  the  title  accrued,  and  to  have  conti- 
nued till  within  the  time  of  limitation,  for  when  ^j^^n 
once  the  Statute  has  begun  to  operate,  no  sub-  Durour  v. 
sequent  disability  will  prevent  its  progress.*        Rcp?3oo/ 

It  should  seem  that  previous   to  the  Sta- 
tute 4  Ann,  c.  16,  the  party  claiming  title  to 
lands  in  cases  where  the  right  of  entry  was  not 
barred,  might  have  avoided  the  operation  of 
the  Statute  of  James  altogether,  by  making 
continual  entries  on  the  land ;   for  as  actual 
entry  gave    complete    possession,*    so    every  ivide 
entry  gave  a  new  date  from  which  the  ope-  ffi^c''^' 
ration   of  the  Statute   commenced.     In   this  Com.  175. 
case,  however,  it  was  necessary  to  prove  ad  4  pord  ▼• 
actual  entry  \^  and  for  this  there  seems  to  he^[^y' 
good  reason,  for  if  the  formal  confes.sion  of  6  Mod. 

AA.     S    C 

entry  had  been  sufficient,  the  necessary  con-  ^* 
sequence  would   have   been,   that  in  no  case 
whatever  would  the  Statute  have  had  operation. 
Therefore,  even  if  one  ejectment  were  brought, 

X  3  and 
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Put  IL    and  the  plaintiff  failed,  the  confession  in  that 
^PL^"^  action  would  not  have  helped  him  in  another, 

.  brought  after    the  expiration   of  the  twenty 

'Vide  12    years.*    This  mode  of  evading  the  Statute  of 
Sc  Biii:      James  was  remedied  by  the  Statute  of  4  Anu^ 

whcre'that  ^'  '  ^'  ^*  *  ^>  whereby  it  was  enacted.  That  no 
book  is  claim  or  entry  to  be  made  of  or  upon  any 
Cjtf.K.3.  lands,  &c.  should  be  of  any  force  or  effect  to 
avoid  any  jfine  to  be  levied  with  proclamations, 
or  should  be  a  sufficient  claim  or  entry  within 
the  Statute  of  James,  unless  upon  such  claim 
or  entry  an  action  should  be  commenced  within 
one  year  next  after  the  making  such  entry  or 
claim,  and  prosecuted  with  effect  Mv.DouglaSf 
adverting  to  what  was  said  in  the  law  of  Nisi 
PriuSj  makes  a  question,  whetlicr  it  is  not  ne- 
cessary to  make  an  actual  entry  to  prevent  the 
*  DougU  operation  of  the  Statute  of  Limitations.*  To 
4^5»  "*•  >•  which  it  may  be  answered,  that  it  certainly  Uj 
if  an  action  is  to  be  brought  after  the  expira* 
tion  of  twenty  years  from,  the  time  of  actual 
possession ;  and  in  cases  where  the  Statute  of 
Limitations  has  nearly  run,  it  may  be  prudent 
to  adopt  that  measure,  the  effect  of  which  will 
sometimes  be  to  give  the  lessor  of  the  plaintiff 
an  additional  year  within  which  to  bring  a 
second  ejectment  in  case  of  failure  in  the  iirst ; 
for  if  it  be  proved  that  a  person  having  title, 
just  at  the  conclusion  of  twenty  years  adverse 
possession  made  an  actual  entry  on  the  land, 
and  that  he  brought  his  ejectment  M'ithin  a 
year  afterwards,  it  seems  that  the  Statute  will 

not 
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not  bar  hioi; '  whereas  if  without  making  any  cti.xi.r.i. 
entry  be  had  brought  his  ejectment  and  failed,     ^^^^ 
he  would  have  been  without  remedy  in  this  .__^ 
form  of  action;  for  the  formal, confession  of  'videi    . 
entry  m  the.nrst  ejectment  would  not,  as  we  saund. 
have  before  seen,  have  been  a  sufficient  entry  3»9>  c* 
to  enable  him  to  bring  another  after  the  expira- 
tion of  the  twenty  years. 

It  seems  "to   liave   been  formerly  doubted 
whether  when  an  ejectment  was  brought  by 
one  tenant  in  common  against  another,  it  was 
not  necessary  on  the  part  of  the  lessor  of  the 
plaintiff  to  prove  that  he  was  actually  ousted 
by  his  co-tenant ;  *  but  it  is  now  clearly  settled,  « yj^^ 
that  such  evidence  is  not  necessary,  but  is  sup-  Mod.  39. 
plied  by  the  confession  in  the  rule.'    If  indeed  3  oates 
the   party  in   possession    has   never  disputed  wigfailv. 
the  title  of  his  co-tenant  in  common,  it  has  Brydon, 
been  said,  that  he  will  not  be  obliged  to  make  1895,  ' 
this  confession ;  but  as  was  observed  by  Lord 
Mansfield,  in  IVigfall  v.  Brydon,  it  is  scarcely 
possible  to  suppose  that  a  tenant  in  common 
should  bring  an  ejectment,  where  there  is  not 
an  actual  ouster,  viz.  a  denial  of  his  title. 

In  every  case  of  ejectment,  whether  against     Defen- 
one  defendant  or  several,  it  will  be  necessary  Pos^esshn, 
for  the.  lessor  of  the  plaintiff  to  prove  that  the  \^-^^ 
defendant  is  either  in  the  actual  possession  of,  Man,  Bui. 

*     •  N  P    1 10 

or  in  the  receipt  of  rent  for  the  premises  in  ,  vviis. 
question;*  without  such  evidence,  it  does  not  "°'®:^' 

*  '  '  Goodnght 

appear  that  the  premises  defended  are  those  dcni.Baich 

1    •         1    V.  Rich, 

X  4  clanned  ^  x.  Rep, 
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Part  II.  claimed  by  the  plaintiff;   for  the  appearance 

^^r/"  '^^^"S  general  for  so  many  acres  of  land  with- 

foiseuwn,  out  further  description,  is  considered  as  en- 

,  Pen  dem  ^^^^^  ^^^  ^\o%^  premises  only  of  which  the  de- 

Bianchard  fcndant  is  actually  possessed.* 

V.  WoocI,  "^  ' 

I  Bos.  & 
Pul.  573. 


SECTION  II. 


Of  the  Defendant's  Evidence  in  general 

I  HAVE  confined  my  observations  concern- 

DifiH^     ing  the  evidence  on  the  part  of  the  plaintiff  to 

E^oidJei,    that  formal  proof  which   every  plaintiff   in 

-'— '  ejectment  may  be  called  upon  to  give.    I  have, 

however,  observed,  in  the  outset,  that  he  must 
prove  a  legal  title  in  himself.  It  follows,  that 
if  the  defendant  prove  a  title  in  any  other  per- 
son, he  gives  an  answer  to  the  plaintiff's  claim ; 
and  though  it  was  at  one  time  held,  that  if  the 
plaintiff  were  really  entitled  to  the  possession  of 
the  premises,  a  bare  legal  title  should  not  pre- 
clude his  recovery ;  yet  it  is  now  clearly  setded, 
that  if  the  legal  estate  be  shewn  to  be  in  any 
other  person  he  cannot  recover. 

During  the  time  that  the  former  doctrine 
prevailed,  the  Court  would  not  permit  a  party 
who  did  not  mean  to  disturb  outstanding  in- 
cumbrances 
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cumbrances  to  be  turned  round  by  them ;  and,  Ch.ix.f.«. 
therefore,  if  a  term  were  created  for  particular  j^'^^^ 

purposes,  and  the  person  entitled  to  tlie  posses-  

sion,  subject  to  the  incumbrances,  for  the  secu- 
rity of  which  such  term  was  created,  brought 
an  ejectment ;  it  was  not  permitted  to  a  third 
person,  claiming  under  the  same  title  as  the 
plaintiff,  to  ^et  up  this  term  as  an  answer  to  the 
action/    On  the  same  principle,  if  a  mortgagee  LT'^^ 
whose   mortgage  bore  date  subsequent   to  a  Bnstowe 
lease,  gave  notice  to  the  tenaiit  that  he  did  not  ]['T.^Kep. 
mean  to  disturb  his  possession,  but  only  sought  758* 
the  recovery  of  the  rents  and  profits,  the  tenant  . 
was  not  suflRered  to  set*  up  his  prior  tide  by 
lease,  or  in  case  of  a  holding  from  year  to  year, 
to  object  to  the  want  of  notice  to  quit,   and 
thereby  defeat  the  ejectment  of  the  mortgagee. 
The  contrary,  however,  is  now  established  by  a 
variety  of  crises;*  and,  jtberefore,  if  the  exist*  *Vide 
ence  of  such  term  be  proved  on  the  part  of  the  end  of 
defendant,  the  plaintiff  cannot  recover,  unless  ^^"^ 
there  be  evidence  on  his  part  for  the  Jury  to 
presume  a  surrender  of  the  term. 

This  can  nevef  be  done  where  the  purposes 
for  which  the  teem  was  created  are  not  com- 
pletely answered ;  so  that  where  a  term  was 
created  for  the  purpose  of  securing  an  annuity, 
it  was  holden  that  during  the  life  of  the  an-  . 
nuitant,  the  heir  at  law  could  not  recover  on 
his  own  demise,  though  he  claimed  subject  to 

.        ,  ,      ,/  ,   °      .      .     .  ^-^         ,       'Doedcra. 

the  charge.  ^    But  where  it  is  m  proof,  on  the  Hodsdon 
part  of  the  plaintiff,  that  the  trusts,  on  which  ^  r^^ep. 

tlie  ^^4- 
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Part  11.    the  term  was  croated,  have  been  completely 
OutstanJ^  fulfilled,  SO  that  the  trustees  ought  to  have 

conveyed,  the  Jury  will  be  directed  to  presume 

that  in  point  of  fact  they  have  done  *<?,  though 
there  is  no  direct  evidence  of  the  fact.  Thus,  in 
one  case,  where  a  man  by  will,  dated  in  Dec. 
1777,  devised  certain  premises  to  three  persons 
as  trustees,  for  his  son's  maintenance,  till  he 
came  to  twenty- one  years  of  age,  and  then  to 
convey  to  him;,  the  son  came  of  age  in  1788, 
and  in  1789  made  a  lease,  and  that  lease  being 
relied  on  by  the  lessor  of  the  p}ainti£f  in  an 
»  England  ejectment  brought  in  the  year  1 79^ ;  *  and  by 
houm^v      ^'^^  same  party,   when  defendant,   in  another 
siadc,  4  T.  ejectment  brought  against  him  in  the  year  1 7y6 ;  * 
»iX)edcm.  the  Court  of  King's  Bench,  in  both  instances, 
^^l'-      held  that  the  Jury  might  presume  a  surrender 
Sybournc,   by  the  trustees,  for  their  trust  having  expired, 
j^  *    ^^'   it  was  their  duty  to  do  so.    But  if  the  Jury  do 
^^^?'  I     not  find  such  surrender  as  a  fact,  in  a  special 
dem. Jones  verdict  or  case,  the  Court  in  this,  as  well  as  all 
7  T\Rcp.   o^^^r  instances  of  facts  resulting  from  evidence, 
47-  IS  precluded  from  drawing  the  conclusion.* 

,  In  cases  wlicre  a  term  is  in  all  events  to  take 

place,-  the  onus  lies  on  the  lessor  of  the  plaintiff 
to  prove  that  the  purposes  for  which  it  was 
crieated  have  been  satisfied  ;  but,  where  the  con- 
veyance is  conditional  only,  as  in  the  case  of 
an  old  mortgage,  the  defendant  must  give  fur* 
thcr  evidence  than  the  mere  proof  of  the  mort- 
gage deed.  He  should,  in  this  case,  also  prove 
either  a  possession  under  it,  or  payment  of 
1  interest 
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interest  by  the  mortgagor,  subsequent  to  the  Ch.ix.Cz, 
day  of  redepiption,  and  within  twenty  years ;  -^^fl-^]^ 

for   otherwise   the    presumption  is,  that   the  

money  was  paid  at  the  day,  and,  consequently,  ^^j^^^^.^ 
it  is  no  subsisting  title/  by,  Bui. 

But  here  it  should  bp  observed,  that  it  is     '   ' "°' 
not  every  person  who  is  in  a  condition  to  avail 
himself  of  terras  outstanding  in  a  third  person ; 
a  tenant  is  never  permitted  to  dispute  the  title 
of  his  landlord ;  nor  a  mortgagor  to  shew  that 
be  himself  had  no  title  at  the  time  of  making 
the  mortgage ;  *  and  Lord  Mansfield  said,  in  *  Lindsey 
the  case  of  Lade  v.  Holfordy  that  he  wouW  sey^Bu^. 
never  suffer  a  plaintiff  to  be  nonsuited  by  a  N.p.  no. 
term  outstanding  in  his  own  trustee,  but  direct  ^  vide 
the  Jury  to  presume  it  surrendered.'    But  it  ^^la.^^jjui. 
is  now  held,  that  whether  the  ejectment  be  ^•^-  "^• 
between  the  cestui  que  trust  and  his  trustee, 
or  between  him  and  any  third  person,  if  the  ♦Roedem. 
term  be  unsatisfied^  the  person,  having  only  an  ^^^^  ^* 
equitable  interest,  cannot  recover.*  8  t.  Rep. 

122. 

The  inconveniencie^  attending  the  present 
practice  of  requiring  a  strict  legal  title  were 
very  ably  pointed  out  by  Mr.  Justice  Buller^^  5  2T.Rcp. 
and  his  argument  would  be  unanswerable,  did  ' 
not  a  court  of  equity  interfere  on  this  subject ; 
and  in  cases  where  the  circumstances  under 
which  the  person  beneficially  interested  stands, 
are  such  as  to  render  it  advisable  tliut  he  should 
have  the  possession,  extend  its  interference  to 
prevent  an  outstanding  term  froui  being  set  up 
to  defeat  his  recovery. 


[      318     ] 
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Of  the  Evideticc  in  Ejectment^  by  Landlord 

agaifist  Tenant. 

Pirtir.        The.  Action  of  Ejectmeut  by  a  Landlord 
Eindence    against  his  tenant  can  be  brought  only  in  two 
BUcttmnt.  instances ;  one,  where  the  demise  is  at  an  end 
'        ^^  by  effluxion  of  time,  or  voluntary  act  of  tiie 
parties ;  the  other  where  the  tenant  has  com- 
mitted a  forfeiture. 

In  neither  case  will  the  lessor  of  the  plaintiff 
be  called  on  to  give  any  evidence  of  his  title 
England  interior  to  the  lease,  for  the  tenant  cannot  dis- 
dcm.  Sy-  pute  the  title  of  him  under  whom  be  came  into 
siadc,4T.  possession;  he  may  indeed  shew  that  his  tide 
Rep.  683.   i^g^  since  expired,  but  he  cannot  be  permitted 

to  prove  that  he  originally  had  none. 

On  Deter-       The  lessor  of  the  plaintiff,  therefore,  in  the 

^jD^^^  first  case  has  only  to  prove  the  demise,  and 

that  the  term  has  been  determined.     This  may 

be  done  either  by  proving  the  counterpart  of 

the  lease  by  the  subscribifig  witness,  in  cases 

of  a  demise  by  deed,   having  first  given  the 

defendant  notice  to  produce  the  original ; '  or, 

where   the  demise  was  by   parol  for   a  cer- 

ante,         ^^lui    time,    by    some  person   present   at    the 

^-  9^'       making  of  it.    In  cases  of  tenancy  from  year 

'  to   year,  which  almost  every  demise  is  now 

deemed  to  be,  unless    some   definite  time  i3 

fixed  on ;  the  lessor  of  the  plaintiff  must  also 

proY^ 
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prove  that  the  demise  has  been  determined  by  Ch.ix.f,^. 
a  regular  notice  to  quit.    The  notice  which  is  ^^^^^ 
generally  required  is  half  a  year,  expiring  at    D^miu. 
the  same  season  of  the  year  as  that  when  the       . 
defendant  entered ; '  but  where  the  custom  of  dem. 
the  cotintry  requires  a  longer  or  chorter  time  of  j)^y,  ^' 
notice,  it  has  been  said,  that  such  custom  will  *  T.kcp. 
controul  the  general  rule.*  »  vide 


In  cases  of  this  description,  it  is  often  difficult  BrowiTv! 
to  sive  direct  evidence  of  the  demise,  but  this  "^'^^i^- 

*  '       ,  son,  Butl. 

may  be -supplied  by  proof  of  payment  of  rent,  Co.  Lit.  & 
to  enable  the  party  to  do  which,  notice  should  be  Hendep*' 
jriven  to  the  defendant  to  produce  the  receipts.  "?"  ^- 
This  proof  of  the  payment  of  rent,  is  prima  Peakc^s 
facie   evidence  of   a  tenancy  from    year    to      ^*^' 
year,  and  the  notice  to  quit  has  been  held  to 
raise  a  presumption  that  the  year  expired  at  the 
time  mentioned  in  it,  and  to  make  it  incum- 

11  11  'Doedcm. 

i)ent  on  the  tenant  to  shew  the  commencement  puddi- 
of  the  tenancy,  if,  indeed,  it  did  commence  at  ^^^  '^' 
another  season ; '  (n)  and,  when  it  is  uncertain  ^"^^ 

,1         iT.  Rep. 

whether  i6i. 


(m)  Difficulties  have  frequently  arisen  where,  by  the  custom 
of  the  country,  the  tenant  enters  upon  different  parts  of  the 
premises  at  different  periods  of  the  year.  A  case  of  this  kind 
lately  occurred,  the  tenant  had  agreed  ••  to  enter  on  the  tillage 
land  at  Candlemas,  and  on  the  house  and  ail  other  the  premises 
at  Lady-day  following;  and,  that  when  he  left  the  farm,  he 
should  quit  the  same  according  to  the  times  of  entry  as  afore- 
said i''  the  rent  was  received  half-yearly  at  Michaelmas  and  Lady 
day.  The  landlord,  half  a  year  before  Lady-day,  but  less  than 
halfa  year  before  Candlemas,  gav^  notice  to  quit  attbteniof 
the  year ;  and  the  Court  held  this  notice  to  be  good  j  the  taking 
being  in  substance  from  Lady-day,  witli  a'  privilege  for  the 

in-comipg 
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Part  II.    'vhether  the.  year  expired  at  new  or  old  Lady- 

^hTof  ^^y*  ^  notice  to  quit  "  on  the  25th  of  March, 

Dfmse.    or  the  8th  of  April,"  has  been  holden  to  be 

*"""■"""  sufficiently  certain;   and,    if  delivered  half  a 

year  before  tlie  first  of  those  days,  throws  it 

on  the  tenant  to  shew  that  it  expired  at  some 

\uthew™  ^^^^^  time/    It  is  sufficient  if  this  notice  were 

son,v.       left   at   the    dwelling-house    of    the    tenant> 

niaiif4'     ^'^^    ^    servant  there,    though    such    dwell- 

Mone?*^'  "l?"^^^se  formed  no  part  of  the  demised  pre- 

dem.Grif.   mises.* 

MarsC  ^^  cases  whcrc  the  tenant  has  absolutely  de- 

4T. Kcp.   jjjed  ^hg  i-j^ig  Qf  jjjg  landlord,  as  if  he  has  at- 
torned to  another  person,  no  notice  at  all  is 
'Bul.N.p.  necessary ; '  but  when  on  the  death  of  the  ori- 
ginal landlord,  leaving  a  will,  there  were  dis- 
putes between  his  heir  and  devisee  as  to  its 
validity,  and  the  tenant  being  applied  to  by 
the  latter,  admitted  the  title  of  the  original 
lessor,  but  refused  to  pay  the  devisee,  merely 
on  account  of  the  dispute  between  him  and  the 
♦Doc  dcm.  heir,  it  was  determined  by  Lord  Kenyon^  at 
V,  Pas-       Nisi  PriuSy  that  this  was  not  such  a  denial  of 
^<^ke*8      ^^^^^  ^^  ^^  enable  him  to  maintain  an  ejectment 
Ca$.  196.    without  any  previous  trt)tice.* 

The  defendant  may  sometimes  avoid  the 
effect  of  this  notice  to  quit,  by  shewing  tliat 
the  lessor  of  the  plaintiff  has  waived  it  by  some 
subsequent  act ;  as  if  he  lias  received/  or  dis- 

in^coming  tenant  to  ente^  oh  the  arable  land  at  Candlemas  for 
the  purpose  of  ploughing*  Dh  dem*  Strickland  y«  Sfencefi  Eiut, 
no. 

trained. 
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trained,'  or  brought  covenant,*  for  rent  accrued  cb.tx.f.5. 
subsequent  tp  the  time  of  quitting  mentioned  /?^5jJ^^^^ 

in  the  notice;  or  done  other  acts,  whereby  he- 

has  acknowledged  the  defendant  to  be  his  te-  '  ^"f^  ^ 
nant  snbaeqncnt  to  that  time;  but  the  payment  v.  wiiiin- 
of  rent  due  before,  though  made  qfte?*  the  ex-  Biac'.  ^u*. 
piration  of  the  time  of  quitting,  does  not  avoid  *  Cremp- 
tlie  notice;'  nor  will  a  landlord  who  has  given  Minshuii, 
one  notice,  and  brought  an  ejectment  on  it,  lose  ^^^.'i^n. 
the  benefit  of  it  by  giving  another  notice  to  Running. 
quit  at  a  subsequent  day,  under  an  idea  that  he  Eject.  8a 
should  not  be  able  to  prove  the  first.*  ^  Bi^ 

In  cases  of  Forfeiture,    by  breach  of  the  3»2. 
covenants  m  the  lease,  the  lessor  of  the  plain-  wiiiiams 
tift'  must  first  prove  the  lea.se,  and  then  the  ph^y","* 
breach    complained   of.     The   declaration   in  J^^st.  237. 

,,.  ,        Forfeiture. 

ejectment  not  conveying  any  intelligence  to  the 
defendant  of  the  cause  of  forfeiture,  the  defen- 
dant, in  cases  where  there  are  many  covenants, 
is  often  at  a  loss  to  know  to  which  lie  is  to 
apply  his  evidence ;  and,  to  prevent  the  incon- 
venience which  this  would  occasion,  the  Court 
will  sometimes  oblige  the  pl^intift*  to  give  the  *  vide 
particulars  in  writing  of  the  breaches  he  means  ^rchT^" 
to  give  in  evidence ;  and  after  that  he  will  be  ?^"*^' 
precluded  from  giving  evidence  of  any  other.^     597! 

The  most  usual  cause  of  re-eutrv  is  that  for 
non-payment  of  rent,  the  landlord's  remedy  oh 
which  is  made  much  more  easy  by  the  stat.  4 
Geo.  II.  c.  28.  for  by  that  statote,  if  tliere  be 
a  power  of  re-entry  in  default  of  payment,  and 
It  be  proved,  "  that.lmlf  a  }t;ar'^  rent  .M^as  due 

before 
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p^rt  11,    before  the  declaration  was  served,  and  that  no 
f^^*7^^/-sufficient  distress  was  to  be  found  on  the  de- 


mised premises  countervailing  the  arrears  then 
due;"  the  landlord  need  not  prove  all  the 
necessary  previous  steps  which  were  required 
by  the  common  law.  In  this  case,  he  has  only 
to  prove  the  above-mentioned  facts,  and  also 
the  time  of  serving  the  declaration,  which,  by 
that  statute,  may  either  be  in  the  usual  way, 
*'  or  in  case  the  same  cannot  be  legally  served, 
or  no  tenant  be  in  actual  possession  of  the  pre- 
mises, by  affixing  the  same  upon  any  demised 
messuage ;  or  in  case  such  ejectment  shall  not 
be  for  the  recovery  of  any  messuage,  then  upon 
some  notorious  place  of  the  lands,  tenements, 
I  or  hereditaments,  comprised  in  such  declaration 

of  ejectment,"  which  is  directed  to  "  stand  in 
the  place  and  stead  of  a  demand  and  re-entry.'" 
In  cases  not  within  the  statute,  viz,  where 
there  are   sufficient  goods  to  countervail  the 
rent,  the  landlord  is  still  put  to  all  the  forma- 
lity of  proof  with  which  he  was  burthened  by 
•Doedcm.  the  common  law.'    He  must  prove  a  demand 
Wandiags,  of  the  prccise'  sum  *  which  is  due,  on  the  very 
7  T.  Rep.   j^y  ^yiien  the  rent  is  payable,  to  save  the  for- 
» Fabian     feiture,  at  a  convenient  time  before  sun-set/ 
«ton,*Cro.  as  if  the  proviso  be  for  re-entry,  if  the  rent  is 
3H^r *c^    behind  thirty  days  after  the  day  of  payment, 
Lit.  202.  a.  the  demand  must  be  on  the  thirtieth  or  last 
day.     Therefore,  a  demand  of  a  larger  or  a 
less  sum,  or  on  a  day  before  or  a  day  after, 
will  not  support  the  ejectment. 

Where 


Where  no  particular  place  is  appointed,  it  ch.ix.f.3. 
must  be  proved,  that  the  demand  was  made  on    ^  o«  « 

the  land,  and  at  the  most  notorious  part  01  it;  ^ 

as,  if  there  be  a  dwelling-house,   the  demand 

must  be  at  the  front  door :  *  but,  if  a  particular  *  Co.  Lit* 

place  be  appointed  for  payment,  the  demand 

must  be  made  at  that  place ;  *  and  so  strict  is  *  Co.  Lit* 

the  law  in  the  case  of  forfeitures,  that  it  must 

be  proved,  that  the  demand  of  rent  was  made, 

though'  no  person  was  on  the  land  to  pay  it; '  I?  ^^^^^ 

while,  on  the  other  hand,  if  it  appear  that  the 

tenant  tendered  the  rent  at  any  time  during  the 

last  day,  either  on  the  land  or  elsewhere,  it  is  4  co.  Lit. 

sufficient  on  his  part  to  save  the  forfeiture.*         2oi.b.&c. 

The  law  leans  as  much  as  possible  against 
forfeitures,  and  therefore  where  a  lease  con- 
tains a  proviso  for  re-entry,   the  proof  of  ac- 
ceptance of  rent  accrued  subsequent  to  the 
cause  of  forfeiture,  will  furnish  a  sufficient  de- 
fence to  the  action,  for,  by  this  act,  the  lessor 
waives  his  right  of  entry.'    But  it  should  also  <  Good- 
be  proved,  or  reasonable  evidence  given  for  a  wajterT. 
Jury  to  presume,  that  the  lessor  had  notice  of  i^avids, 
the  forfeiture,  at  the  time  he  so  received  the  Roe  dem/ 
rent,  otherwise  it  is  no  waiver;*  and  it  is  to  ^^]^^°|^ 
be  observed,  that  the  receipt  of  rent,  though  a  ^^^*  ^  T- 
waiver  of  a  forfeiture,  where  there  is  only  a  « ibldT 
proviso  for  re-entry,  does  not  set  up  a  lease 
which  is  entirely  void ;  as  if  in  a  lease ybrye^r^, 
it  be  provided,  that  in  case  of  non-payment  of 
rent,  or  the  like,  the  lease  shall  be  null  and 
void  J  if  the  lessor  make  a  demand,  &c.   the 

Y  lease 
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F^rt  II.    lease  is  absolutely  at  an  end,  and  cannot  be 
«  ^\^      afterwaids  set  up ;  *  but  it  is  said,  that,  in  the 

. case  of  a  lease  for  /i/e,  the  lessor  could  not 

»  Co.  Lit.  determine  the  lease  without  entry,  and,  there- 
fore, the  forfeiture  may  be  waived  by  any  act 
which  treats  the  lessee  as  his  tenant,  after  no- 
•*  vide       tice  of  the  forfeiture,  notwithstanding  the  deed 
Williams'  declares  .that  the  lease  should  cease  and  be 

Saunders, 

287.  b.       void.* 


SECTION    IV. 


OJthe  Evidence  in  Ejectment  bj/  Creditors 
Xiho  have  a  Lien  on  the  Land. 

« 

l<mdencehy      ^  Mortgagee  may  maintain  an  ejectment 
Creditors,  against  his  mortgagoi*,  immediately  after  the 
day  of  payment;  and,  though  the  mortgagor 
may,   by  statute  7  Geo.  II.  c.  20.  obtain  reUef 
by  motion,   on  certain  conditions,  yet,  on  a 
'     trial,   the  proof  will  be  very  simple.     If  the 
mortgagor  be  himself  in  possession,  proof  of  tlie 
execution  of  the  deeds  will  be  sufficient,  for,  as 
was  said  before,  he  cannot  set  up  any  title  in- 
» Vide       consistent  wdth  his  own  deed ;  ^  but  if  a  third 
ftntc,  317.  person  is  in  possession,  the  lessor  of  the  plain- 
tiff should  also  prove,  that  such  third  person 
has  paid  rent  to,  or  otherwise  acknowledged 
the  title  of  tlie  mortgagor ;  and  it  should  also 

be 
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be  shewn  when  he  came  into  possession,  for  if  Ch.ix.f.3, 
his  interest  commenred  previous  to  the  mort-  ^L^^c. 

gage,  notiqe  to  quit  must  be  given  to  him ; "  (o) . 

but  if  the  mortgagor,  continuing  in  possession,  g^J.^®^ 
demise  the  premises  after  the  mortgage,  with-  Wright, 
out  the  consent  of  the  mortgagee,  no  notice  is  Lg*    *^^' 
necessary/  dem 

The  next  case  which  occurs  is  that  of  a  waraev. 

Hall 

creditor  who  has  sued  out  an  elegit.    He  must  DougLiu 

prove  an  examined  copy  of  tlie  judgment,  and 

of  the  award  and  return  of  the  elegit^  entered 

on  the  roll,  and  also  an  examined  copy  of  the  ^  Glib. 

e/^^i^  itself,  and  the  inquisition  taken  on  it^^  4punon' 

by  which  the  land  in  question  has  been  assigned  ^i^salk^ 

to  him.    If  by  that  it  appear  that  more  than  a  5^3- 

111  ▲  1         <     'Dendctn* 

moiety  is  extended,  he  cannot  recover;*  but  it  Taylor  v. 
is  immaterial  whether  a  moiety  of  each  indivi-  ^^ 
dual  close  or  tenement,  or  a  moiety  of  the  don, 
whole  in  value  be  extended.'  4.72"^ 

The  conusee  of  a  'Statute  Merchant,  in  iase  buI.  n.p. 
he  bring  an  ejectment,  must  prove  a  copy  of  *®** 
the  statute,  of  the  capias  si  laicus,  extent  and 

(0)  It  is  said  to  have  been  ruled,  in  JFbUiv*  Hawkins,  fi. 
N.  P.  96,  that  if  a  mortgagee  give  the  tenant  notice  that  h« 
wishes  only  to  get  into  the  receipt  of  the  rents  and  profits,  no 
notice  to  quit  is  necessary,  though  the  rodrtgage  i/»ere  subse- 
quent to  the  tenant*s  lease  j  and  in  Dou^l.  aj.  Isord  Mansfield  is 
said  to  have  approved  of  this  decision.  But  in  Doe  dem.  Dacosta 
V.  Waltony  8  T.  Rep.  z.  where  a  creditor  by  elegit  brought  an 
^iectment  agaunst  a  tenant^. under  a  lease  prior  to  the  judgment, 
iiaving  first  given  notice  that  be  did  not  mean  to  disturb  the 
tenant*s  possession,  his  object  being  only  to  get  into  the  receipt 
of  the  rents  and  profits ;  the  Court  h^ld,  that  the  legal  title 
must  prevail^  and  that  the  ejectment  could  not  be  supported. 

Y  2  liberate 
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rart  It.    liberate  returned ;  for  though  by  the  return 
^Tenant  of  the  extcut  an  interest  is  vested  in  the  oomi- 
see^  yet  the  actual  possession  of  that  inierest  is 
acquired  by  the  liberate. 

The  same  observation  applies  to  these  cases 
as  was  before  made  on  that  of  a  mortgagee.  K 
the  debtor  himself  be  in  possession,  this  formal 
-evidence  is  sufficient ;  but  when  the  possession 
is  in  a  third  person,  the  plaintiff  must  either 

*  VideDoe  ^^^  ^^^^  ^^^^  ^^'^  person  claims  under  the 
4eiii.  Da-  debtor,  and  that  the  defendant's  incnmbranct 
Walton,  is  posterior  to  his  own,  or  else  be  prepared 
"^  *-*•      with  evidence  to  support  the  debtor^s  title/ 


CHAR   X. 

br  EVIDENCE  IN  THE  ACTIONS  FOR  MESNE 

PROFITSr 


^iM     TN  the  Action  for  Mesne  Profits,  against 
X  the  tenant  in  possession  after  judgment  in 


Profits, 


ejectment,  the  title  of  the  plaintiff,  or  his  lessor^ 
subsequent  to  the  day  of  the  demise  in  the  de--^ 
claration,  cannot  be  disputed ;  and,  therefore, 
whether  the  action  be  brought  in  the  name  of 
the  nominal  plaintiff  in  ejectment,  or  in  that  of 
his  lessor,  this  feet,  and  that  of  the  plaintiff's 
possession,  are  sufficiently  established  by  proof 
of  examined  copies  of  the  Judgment  in  eject- 
.  II  ment. 
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meoi  of  the  writ  of  possession,  and  of  the    ch.  x. 
sheriff's  return  thereon*  Cp)  ^f*^ 

la  addition  to  this  evidence,  the  plaintiff . 
must  prove  the  length  of  time  that  the  defen- 
dant has  been  in  possession  of  the  land,  the 
annual  value,  or  value  of  the  crops  taken  from 
it,  and  the  costs  of  the  ejectment,  in  case  they 
have  not  been  already  recovered.  He  may 
aiso^  when  such  fact  is  specially  alledged  in  the 
declaration,  give  evidence  of  any  injury  don^ 
to  the  premises,  in  consequence  of  the  miscon- 
duct of  the  defendant  after  the  expiration  of 
tlie.  tenancy. 

If  the  plaintiff  seek  to  recover  profits  accrued  Dacostar* 
before  the  time  of  the  demise  laid  in  the  decla-  ^^^^/ 
ration,  he  must,  in  addition  to  the  former  evi- 
dence, prove  his  title;    and,  as  the  nominal 

(p)  Mr.  J,  BuIUr,  (N.P.  87.)  says,  tluit,  when  the  judgment  is 
against  the  tenant  in  possession,  and  the  action  of  trespass  is 
brought  against  him,  it  seems  sufficient  to  produce  the  jndg-  * 

meat,  without  proving  the  writ  of  possession  executed;  and 
^r.  Serf.  RunningtoHj  (Law  Ejecr.  242.}  says,  that  such  is  the 
practice.  Both  agree  that  the  practice  is  otherwise  where  there 
has  been  a  judgment  by  default}  but  the  latter  author  ob- 
genres,  that  this  piece  of  evidence  does  not  seem  to  be  neces* 
9uy  in  either  case,  for  as  the  tenant  is  concluded  by  the  judg- 
ment in  ejectment  from  controverting  the  plaintiff's  title,  he 
is  consequently  precluded  from  disputing  his  possession,  which- 
in  this  possessory  action  is  part  of  k.  The  grounds  on  whicl\ 
the  Court  proceeded  in  AsiUn  v.  Parkin^  (2  Burr,  667.}  appear 
to  warrant  this  observation }  but,  in  the  course  of  the  argument 
of  Compere  v.  Hicks,  7  T.  Rep.  730.  the  Court  is  reported  to 
have  said,  <'  That  confession  of  lease,  entry»  and  ouster,  wlU 
not  enable  the  party  to  recover  the  mesne  profits.  The  plaintiff 
must  have  a  writ  of  possession,  and  then  the  entry  under  it  wilt 
be  referred  to  the  time  of  the  title." 

Y  3  plaintiff 
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P^  XL    plaintiff  has  not  any  title,  the  action,  in  sueh 
F^wS"     cases,  must  always  be  brought  in  the  name  of 

-, l-^  his  lessor.    The  defendant  will  be  at  liberty  to 

Ibid*         controvert  this  title.    In  like  manner  when  the 
action  for  mesne  profits  is  brought  against  a 
person  who  had  parted  with  tlie  possession 
previous  to  the  action  of  ejectment,  the  plain- 
tiff must  prove  his  title ;  for  the  recovery  in 
ejectment  is  no  evidence  against  a  person  who 
was  not  in  possession,  and,  therefore,  could  not 
Dunn  v.     be  served  with  it:  and  even  if  recovered  against 
7  T.  Rrp.   the  wife,  as  tenant  ni  possession,  and  an  action 
*"•  for  the  mesne  profits  be  afterwards  brought 

against  the  husband  and  wife,  such  judgmeni 
3ui  N.p.  is  not  admissible  as,  evidence.    In  this  case,  of 
''  an  action  against  a  person  who  had  quitted  pos- 

session before  the.  ejectment,  the  plaintiff  must 
also  prove  an  actual  entry,  for  otherwise  tres- 
pass, which  is  a  possessory  action,  cannot  be 
maintained. 
Compere        Where  an  entry  wj|s  necessary  to  avoid  a 
yT.Rep.   ^oe,  the  defendant  may,  by  proof  of  the  fine, 
7*7'  prevent  the  plaintiff  from  recovering  any  pro- 

fits wliich  accrued  before  the  time  of  the  en- 
n-y,  which  in  such  case  the  plaintiff  should  be 
'  prepared  to  prove. 

In  cases  where  the  plaintiff  does  not  enter 
into  evidence  of  title,  the  defendant's  evidence 
^ill  of  course  be  confined  to  the  value  of  the 
profits,  and  the  time  of  his  possession;  and  if 
the  plaintiff  claim  profits  for -more  than  six 
years,  the  defendant  must  plead  the  Statute  of 

'  JLimitations^ 
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Limitations^  to  prevent  his  recovering  any  da-     Ch.  x 
mages  for  the  profits  taken  previous  to  that     ^'2* 


time. 
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OF  THE  EVIDENCE  IN  ACTIONS  BY  AND  AGAINST 
HUSBAND  AND  WIFE,  OR  BY  A  HUSBAND,  PA- 
RENT,  OR  MASTER. 

SECTION  I. 

Actions  by  and  against  Husbajid  and  Wife. 

IN  cases  where  the  husband   and  wife  are    Actum  hf 
joint  plaintiffs^   the   marriage,  if  put   in    and^jfe, 

issue,  should  be  proved  by  an  examined  copy  

of  the  register,  or  by  some  person  present  at 

the  time ;  but  when  they  are  defendants,  proof 

that  they  cohabited  together  as  husband  and 

wife  is  conclusive  upon  them ;  for  a  man  who  Norwood 

permits  a  woman  to  pass  m  the  world  as  bis  son,Ajl&r. 

wife,  will  not  afterwards  be  permitted  to  say  y^J'^  ^^^^ 

tliat  she  is  not  so.  *o- 

But  when  only  the  general  issue  is  pleaded, 
whether  in  assumpsit,  case,  or  trespass,  there 
is  no  necessity  to  prove  the  marriage.  If,  there- 
fore, husband  and  wife  sue  for  a  debt  due  to 
the  wife  before  the  marriage,  or  for  an  assault 
committed  upon  her,  and  the  detendant  plead 

T  4  the 
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Eartii.    the  general  issue;  the  plaiDtiffs  will  not  be 

-^^^^     obliged  to  give  further  evidence  of  their  rela- 

Htukand    tioDship  to  each  other  than  is  sufficient  to  shew 

that  the  woman  who  sues  as  the  wife  of  A.  is 
Dickenson  the  person  with.whom  the  contract  was  made,  or 
Pa^es^  \  ^^  whom  the  assault  was  committed ;  and  the 
Stra.  480.  defendant  will  not,  on  this  issue,  be  at  liberty 

to  dispute  the  marriage. 


wa^mam 


^. 


SECTION  II. 


let  ions  by  Husband  alone. 


Crim.Con.       When  the  husband  sues  alone  to  recover 

*-• dcLmages,   in  consequence  of  the  defendant's 

misconduct  towards  his  wife,  he  must  strictly 

prove  the  marriage,  although  only  the  general 

issue  be  pleaded ;  for  the  plea  of  not  guilty,  in 

Morris  V.    this  case,  puts  the  fact  of  the  marriftge  in  issue ; 

4  Burr.      ^^»  without  that  fact,  the  defendant  has  com- 

^^7*        mitted  no  injury  to  the  plaintiff  individually. 

In  actions  for  criminal  conversation^  therer 
fore,  the  plaintiff  must  prove  the  actual  mar- 
riage and  identity  of  himself  and  his  wife.     No 
reputation,  nor  even  an  admission  by  the  de- 
fendant that  he  had  committed  adultery  with 
the  plaintiff's  tt*i/e,  will  be  sufficient  in  this 
Birt  V.       c^^^'    But  when  the  marriage  is  proved  by  the 
Barlow,      register,  the  parties  may  be  identified  by  any 
16a.         other  evidence  which  satisfies  the  Jury ;  as  the 

proof 
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proof  of  their  hand- writings  subscribed  to  the  ch.xi.  ft. 
register,  or  the  circumstance  of  their  afterwards  ff*}^/^ 

giving  a  wedding-dinner,  and  presiding  at  it  as  

the  persons  married;   and  this,  although  the  Wooiston 

,  .|     .  .  ,  .V.    SCOtty 

subscribing  witnesses  present  at  the  marriage  BuI.n.p. 
are  living.     In  case  of  sectaries,  who  marry  y?^^ 
contrary  to  the  usual  ceremonies  of  the  church,  Ganerr, 
a  marriage  according  to  their  rites  will  be  suf-  Lancsbro', 
ficient  ^^^^* 

The  ground  of  the  action  being  the  loss  of 
the  wife's  aifection  and  society,  all  evidence 
which  tends  to  shew  that  they  lived  affection- 
ately together,  is  proper  to  be  adduced  on  the 
part  of  the  plaintiff.     Even  letters  from  the  Edwards 
wife  to  her  husband  may  be  admissible  under  T'^^^ 
some  circumstances ;  as  where,  during  his  ab-  39- 
sence,  she  writes  letters  of  affection  to  him,  and 
it  is  clearly  shewn  that  such  letters  were  writ- 
ten before  the  defendant  became  acquainted 
with  her;  but  unless  the  latter  fact  be  clearly 
made  out,  the  letters  will  not  be  admitted*    If  vide 
the  plaintiff  has  lost  any  expectations  of  for-  ^S?^^ 
tune  in  consequence  of  the  seduction  of  his  ^"^'  ^ 
wife,  it  will  also  be  proper  evidence  on  his 
part,  as  will,  in  many  cases,  the  rank  and  cir- 
cumstances of  the  defendant. 

The  defendant  will  be  permitted  to  shew  in  vide  ant»^ 
mitigation  of  damages,  that  the  wife  was    a  7- 
woman  of  loose  conduct,  and  one  whose  society 
was  but  of  little  value.    So  if  the  husband  has 
ill-treated  his  wife,  or  connected  himself  after 
his  marriage  with  other  women,   this  also   is 

*  proper 
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Stances  attending  the  seduction,  except  such  as 
H'ould  support  another  action  at  her  own  suit 
for  a  breach  of  promise  of  marriage.  The  de- 
fendant on  his  part  may,  as  in  the  case  of  adul* 
tery,  prove  the  loose  character  of  the  girl,  or 
the  misconduct  of  the  parent  himself  in  volun- 
tarily permitting  an  illicit  connection  to  be 
formed  between  the  defendant  and  his  daugh* 
ter,  which  latter  fact  will  destroy  the  right  of 
action  altogether. 

The  action  for  seducing  or  harbouring  an 
apprentice  or  hired  servant,  materially  differs 
from  those  for  adultery,  or  debauching  a  daugh- 
ter. The  act  of  the  defendant,  in  these  latter 
cases,  being  itself  illegal,  no  proof  is  required 
of  his  knowledge  of  the  relationship  which  sub- 
sisted between  the  plaintiff  and  the  person  se- 
duced; but  to  support  an  action  for  enticing 
or  harbouring  an  apprentice  or  hired  servant, 
it  must  be  proved  that  the  defendant  knew  at 
the  time  he  committed  the  injury  which  is  com- 
plained of,  that  the  person  in  respect  of  whom 
the  action  is  brought,  was  the  apprentice  or  ser- 
vant of  the  plaintiff.  To  sustain  this  action, 
therefore,  the  plaintiff  must,  in  the  first  place, 
prove  the  contract  between  himself  and  the 
person  seduced,  and  then  either  that  the  de- 
fendant, knowing  of  such  contract,  enticed  him 
from  the  plaintiff's  service,  or  else  that  the 
defendant  harboured  the  servant  after  regular 
notice  of  his  contract  with  the  plaintiff,  and 
a  requisition  to  the  defendant  to  deliver  him 
up,  or  not  to  harbour  him  any  longer. 


[     S35     ] 
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CHAP.    XII. 


©F  THE  ETIDENCE  IN  CASES  OF  BANKRUPTCY. 


SECTION  I. 

In  Actions  by  and  against  the  Assignees. 

F  assignees  of  a  bankrupt  bring  an  action    Ch.  xn. 
of  trover  for  the  goods  of  the  bankrupt,  ^  /'' 
or  assumpsit  on  a  promise  made  to  him  before   Banhuptu 
bts  bankruptcy,  or  on  an  implied  promise  to    " 
themselves  as  assignees  afterwards^  and  the  de>-  j^/ 
fendant  pleads  the  general  issue;  the  plain- 
tiffs must  prove  not  only  property  in  the  goods 
to  support  bis  action  of  trover,  or  the  consi- 
deration to  support  the  promise,  but  also  tiaie 
trading   of  the  bankrupt,    the   act  of  bank-  * 
niptcy,  (^)  the  petitioning  creditor's  debt,  the 
commission  and  assigpment.    The  petitioning  ^^^' 
creditor's  debt  must  be  proved  by  the  same  Dou^l 
kind  of  evidence  as  would  be  required  in  an     ^* 
action  against  the  bankrupt  himself,  and  the 
assignment  must  be  proved  by  the  subscribing 
liitness. 

(f)  To  shew  fc»  itmmo  the  bankrupt  left  his  hovsey  his  de- 
^ratioii  at  the  time  as  to  his  fear  of  an  arrest  may  be  proved  ^ 
hot  any  4leclantfion  at  another  time,  when  no  act  is  done  by 
him,  k  not  evidence.    Ambmsi  v.  CUndoM^  Cas»  temp.  Hardir, 

But 
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Part  II.        But  in  cases  where  the  assignees  themselves 
^'^ftf.^^^  ^  contract  with  a  third  person,  and  have 

^ occasion  to  sue  upon  it,  it  seeras  to  be  unne- 

y^Mann^*  cessary  for  them  to  name  themselves  assignees 
Cowp.  in  the  declaration,  or  to  give  evidence  to  prove 
5^-  that  they  fill  that  relation. 


mam 


SECTION  ir. 

In  Actions  by  and  against  the  Ba?ikrupt. 

By  and        Where  a  person  has  been  found  a  bankrupt, 
hatStrupu  &^  brings  an  action  against  the  messenger  or 

assignees  for  the  goods  taken,  the  defendant 

must  be  prepared  with  evidence  to  prove  the 
Mercer  V.  tradinsf,  &c.  as  in  the  other  case,  notwithstand- 
Esp^Cas.  ^"8  ^^^  bankrupt  has  surrendered  to  his  con>- 
216.  mission,  and  passed  his  examination. 

But  when  the  bankrupt  is  sued  for  any  debt 
from  which  he  is  discharged  by  his  certificate, 
and  pleads  such  discharge,  no  further  evidence 
5  Geo.  II.  is  required  on  his  part,  than  the  production  of 
«'3o-  f-;-  the  certificate  allowed  by  the  Lord  Chancellor; 
and  the  creditor  may  avoid  it  by  shewing  tliat 
it  was  obtained  unfairly  and  by  frauds  or  else 
that  there  has  been  a  concealment  by  the  bank- 
rupt of  effects  to  the  value  of  10/.  As  t^o  what 
shall  be  deemed  an  unfair  or  /raudulent  ob- 
taining  of  a  certificate^  it  had  been  holden,  that  if 

•'  money 


CASES    OF    BAXKUUPTCY.  537 

money  be  given  either  with  the  bankrupt's  pri-  Ch.xii. 
vity  or  without,  to  any  one  creditor  to  induce     «  '  ^' 
him  to  sign  it,'  or  to  withdraw  a  petition  which     agatHsi 

he  has  presented  against  it,*  the  certificate  is  _^^_|j^ 

void.    But  if  the  plaintiff  prove  an  omission  to  '  Robson 

account  for  effects  amounting  to  lo/.  the  bank-  xJouai!^'    ' 

rupt   may    prove   that   it  was  not  wilful  or  22?. 

r         X    ^  Holland  r. 

fraudulent'  Palmer,  I 

By  another  clause,  in  the  same  Act  of  Par-  ^^^-'^P"^- 
liament,  it  is  enacted,  "  that  the  Act  shall  not  *  Sumner 

.    . ,  .  ^  ,  V.  Brady,  i 

give  any  pri-cilege^  bencnt,   or  advantage,   to  h.  Biac. 
any  bankrupt,  who  shall,  for  or  upon  marriage  ^cathcart 
of  any  of  his  children,  have  given,  advanced,  or  v.  Black- 
paid,  above  the  value  of  lOO/.  unless  he  or  she  b.  L.384. 
shall  prove  by  his  or  her  books  fairly  kept,  or  (^^^^  jj^  *. 
otherwise  upon  his  or  her  oath,  or  (being  a  0.30.^.12.  ^ 
qiiaker)  affirmation^  before  the  major  part  of 
the  commissioners  in  such  commission  named 
and  authorized,  that  he  or  she  had  at  the  timp 
thereof  over  and  above  the  value  so  given,  &c. 
remj^iining  in  goods,  wares,  debts,  ready  money, 
or  other  estate,  real  or  personal,  sufficient  to 
pay  and  satisfy  unto  each  and  every  person  t,o 
whom  he  or  she  was  anyways  indebted,  their 
full  and  entire  debts;  or  who  hath  or   shall 
have  lost  in  any  one  day  the  sum  or  value  of 
5/.  or  in  the  whole  the  sum  or  value  of  100/. 
vi'ithin  the  space  of  twelve  months  next  pre- 
ceding his,  her,  or  their  becoming  bankrupt,  in 
playing  at  or  with  cards,  tables,  dice,  tennis, 

(r)  This  case  is  mentioned  in  Co.  B,  L.  28^  but  no  notice  is 
tbere  taken  of  tl«is  point. 

bowls, 


S3S  CASES    or   BAI^KRUl^TCt. 

Part  II.    bowls,  billiards,  shovel-board ;  or  in  or  by  cock- 
By  ami    fighting,   horse-faces,    dog-matches,    or   foot- 

against  gf  o  '  o  ^ 

Bankrupt.   Taccs,  Or  Other  pastihies,  game,  or  games  wbat- 
'^  soever;    or  in  or  by  having  a  share  or  part 

in  the  stakes,  wagers,  or  adventures ;  or  in  or 
by  betting  on  the  sides  or  hands  of  such  as  do 
or  shall  play,  act,  ride,  or  run,  as  aforesaid; 
or  that  within  one  year  before  he  or  she  became 
bankrupt  shall  have  lost  the  sum  .of  loo/.  by 
one  or  more  contracts  for  the  purchase,  sale, 
refusal,  or  delivery,  of  any  stock  of  any  com- 
pany or  corporation  whatsoever,  or  any  parts 
or  shares  of  any  gON'ernment  or  public  funds 
or  securities,  where  every  such  contract  was 
not  to  be  performed  within  one  week  from  the 
time  of  making  such  contract,  or  where  the 
stock  or  other  thing  so  bought  or  sold,  was  not 
actually  transferred  or  delivered,  in  pursuance 
of  such  contract." 

There  appears  to  be  a  remarkable  differ- 
ence in  the  words  of  tiiesc  two  sections  in  the 
same  Act  of  Parliament.;  by  the  first,  it  is  ex- 
pressly enacted,  that  the  certificate  shall  be  suf- 
ficient evidence  for  the  defendant,  and  a  verdict 
shall  pass  for  him,  "  unless  the  plaintiflf  can 
prove  that  the  ceriijicate  was  obtained  unfairly 
and  by  fraud,  or  unless  the  plaintiff  shall  make 
•appear  any  concealment,  &c."  whereas  by  the 
other  section  it  is  only  provided  that  noticing 
in  the  Act  shall  extend  or  give  or  grant  any 
privilege^  benefUy  or  advantage^  to  a  bankrupl 
falling  witbin  the  description  contained  in  it. 

It 
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It  has  been  generally  supposed  that,  in  the'  cases    Ch.  xu. 
mentioned  in  the  I2th  section,  the  certificate  is    „  *  ** 

.       ■  By  and 

void,  and  that  the  defendant  may  be  precluded    agmsi 
from  his  discharge  by  proving  the  circumstances     ^  *^*\ 
at  Nisi  Prius^  Several  instances  have  occurred  vide  Co. 
where  the  nature  of  the  gambling  in  which  the  ^.^g!."^ 
bankrupt  has  been  engaged,  has  been  examined  Lewis  v. 
into  in  a  court  of  law,  in  order  to  determine  i  n.  Biac. 
whether  tjje  certificate  was  not  thereby  avoid-  B^^eson  ▼. 
ed:  and  in  casei  within  that  section  verdicts  Hartsink, 
have  passed  for  the  plaintiff     But  perhaps  it  43, 
may  be  worth  consideration,  whether  this  clause, 
so  differently  worded  as  it  is  from  the  other, 
was  meant  to  extend  further  than  to  give  au- 
thority to  the  Lord  Chancellor  and  the  com- 
missioners to  refuse  the  allowance  in  the  cases 
mentioned  in  it.    In  one  instance  mentioned  in 
that  section,  a  mode  of  inquiry  is  pointed  out, 
quite  contrary  to  the  rules  of  evidence  in  a  court 
of  law ;  if  the  bankrupt  has  given  more  than 
100/.  to  either  of  his  children,  he  may  prove  by 
his  books  fairly  kept,  or  on  his  oath  or  affirm- 
ation before  the  commijjioncrs,  that  he  then  had 
sufficient  to  pay  all  his  creditors ;  an  advantage 
which  he  could  never  have  in  an  action  against 
himself;  and  it  should  seem  that,  if  the  legisla- 
ture had  meant  that  the  misconduct  mentioned 
in  that  section  should  have  the  same  effect  as 
a  concealment  to  the  value  of  10  /.  they  would 
have  included  those  cases  in  the  same  section, 
and  not  have  provided  for  them  by  a  different 
clause  couched  in  very  different  language. 

Z  The 
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Part  ir.  The  statute  24  Geo.  11.  c.  57.  s.  9.  has  made 

By  and  aiiothcF  provision  in  aid  of  the  7th  section  of 

Bankrupt,  the  formcr  Act  of  Parliament,  by  enacting,  that 


w  here  any  persons  shall  swear  to  any  fictitious 
debt,  and  shall  sign  the  certificate  in  respect 
thereof,  that  in  such  case,  unless  the  bankrupt 
shall  before  such  time  as  the  commissioners 
shall  have  signed  the  certificate,  by  writing  by 
him  signed  and  delivered  to  one  or  more  of  the 
commissioners  or  assignees,  disclose  the  fraud 
and  object  to  the  reality  of  the  debt,  such  cer- 
tificate shall  be  null  and  void  to  all  intents  and 
purposes ;  and  such  bankrupt  shall  not  in  such 
case  be  entitled  to  be  discharged  from  his  debts, 
or  to  have  or  receive  any  of  the  benefits  or 
allowances  given  by  the  former  Act.  In  a  case 
of  thi^  kind  the  plaintiff  must  be  prepared  to 
prove  that  the  debt  was  fraudulent,  and  the 
bankrupt  must  shew  that  he  gave  the  notice  re- 
Batcsonv.  quired  by  the  Act.  Lord  Keni/on  held  that 
uwTupra.  ^ven  the  petitioning  creditor's  debt  might  be 
impeached  at  Nisi  Prius  for  the  purposes  of 
this  clause. 

Another  case,  in  which  the  effect  of  the  cer- 
tificate may  be  partially  avoided  by  the  credi- 
tor, is  where  a  commission  issues  against  a 
person  who  has  been  a  bankrupt,  or  com- 
pounded with  his  creditors,  or  discharged  as 
an  insolvent  debtor,  and  has  not  paid,  or  his 
estate  is  not  in  a  condition  to  pay,  fifteen  shil- 
lings in  the  pound  under  the  second  commis- 
sion.    In  this  case  his  future  effects  continue 

liable, 
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liable,  and  even  persons  who  have  signed  his   Ch.xiL 
certificate  may  maintain  an  action  against  him; '     Bfand 
and  if  the  plaintiff  produce  the  first. commission     ogainsi 
and  the  proceedings  under  it^  (s)  and  prove     ^"  ^^  ^' 
that  the  defendant  submitted  to  it,  that  will  be  'Phiipot 
sufficient    without    further  evidence.      After  ^'xl^Rep/ 
which  it  should  seem  that  it  will  be  incumbent  ffS\.    _,  ' 

Haviland 

on  the  defendant  to  prove  that  his  estate  is  suf-  ▼.  Cook, 
ficient  to  pay  fifteen   shillings   in  the  pound  l^/    *^^* 
under  the  second  commission;    But  it  is  clearly  C'ffon: 

V.  Martin^ 

settled  that,  if  the  plaintiff  give  any  evidence  to  sEsp.Cas* 
shew  a  probability  that  the  estate  will  not  pro-  j^ipg  y^ 
duce  that  sum,  he  may  maintain  his  action  at  B^^^d, 

.  .  1  Bos.  & 

any  time,  and  is  not  obliged  to  wait  until  the  P.  467* 
expiration  of  the  time  allowed  for  making  the    /  ' 
dividend. 

The  before-mentioned  cases  mak€  the  certi- 
ficate void,  or  restrain  the  extent  of  its  opera- 
tion ab  initiOj  but  the  bankrupt  may  by  his  own 
voluntary  act  also  deprive  himself  of  the  bene- 
fit of  it;  and,  therefore,  if  it  be  proved  that  he 

(s)  In  Bate  son  v.  Hart  sink,  cited  above,  the  plaintifF^  in  onler 
to  shew  that  the  defendant  had  concealed  to  the  value  of  loA 
served  the  Solicitor  under  the  coromiflion  with  a  subpoena  ducti 
tecum  to  produce  the  [Proceedings  under  the  commission.  But 
Lord  Kewyon  is  reported  to  have  said,  that  he  was  not  only  not 
bound  to  produce  them,  but  that  it  would  be  criminal  in  him 
to  do  it.  They  were  not  his  papers»  but  those  of  his  clients^ 
the  assignees  of  the  banknipt*s  estate.  If  the  plaintifF  wanted 
them  he  should  apply  to  the  Lord  Chancellor  to  have  them  en- 
rolled, and  then  ufe  a  copy  as  evidence.  ^.  Are  they  not  the 
proceedings  of  a  Court  of  Justice  taken  for  the  benefit  of  all  the 
bankrupt*8  creditors  ? 

2  <a  promised 
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Fart  II.  promised  to  pay  the  debt  after  he  had  obtained 

^^t  ^^^  certificate,  though  no  new  -consideration  i§ 

Bankrupt,  shewn,  such  promise  will  bind  him,  and  may 

,    ....  be  given  in  evidence  on  a  count  founded  oa 

V.  Dydc,  the  original  .consideration.'     But  in  a  case* 

N.  P.  68.  ^here  the  promise  was  conditional  to  pay  when 
»Vide  Bcs-  h^  should  be  able,  it  was  ruled  by  Gould  and 

ford  V.  '  •    •  i»  r      J 

Saunders,   Heathy  Justices,  contrary  to  the  opmion  oi  Leri 
*,^;®'*     Loughborough^  C.  J.   that  evidence  must  be 
given  of  his  ability,  though  probably  his  general 
appearance  and  credit  would  be  deemed  suffi- 
cient to  establish  this  fact 

As  to  the  persons  who  are  competent  to  give 
evidence  in  cases  of  this  nature,  vide  ante, 
Part  I.  p.  167. 


CHAP.  XIII. 


OF  THE  EVIDENCE  IN  ACTIONS  BY  AND  AGAINST- 
AN  EXECUTOR  OR  ADMINISTRATOR. 


SECTION  I. 

In  Actio7is  by  an  Executor  or  Administrator. 

Bj  Exeats  TT  7  H  E  N  an  action  is  brought  by  an  exe- 
*^*  VY    cutor  or  administrator  on  a  cauSe  of 

action  arising  in  the  life-time  of  the  deceased, 
and  the  defendant  pleads  only  the  general  ilTue 

thereto. 
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thereto,  it  is  sufficient  for  the  plaintiff  to  prove  Ch.xiiL 
the  same  facts  as  must  have  been  adduced  in-    ^       , 
evidence  by  the  testator  or  intestate,  had  the      issue. 
action  been  brought  by  him  (t).   The  plaintiff  71     TTT 

,  L.?  ji  1  Mearsfield 

need  not  on  this  issue  produce  the  probate  or  v.  Marsh, 

letters  of  administration  to  the  jury,  nor  will  the  \*   ^^* 

defendant  be  permitted  to  fliew  that  they  do 

not  in  fact  exist.     To  entitle  himself  to  do  this, 

it  is  necessary  for  the  defendant  to  traverse 

their  existence  by  the  plea  of  ne  ungues  exe- 

cuior,  or  ne  ungues  adm'mistratory  and  then  1814.350. 

the  very  production  of  the  probate  or  letters  of 

administration  is  sufficient  evidence  on  the  part 

of  the  plaintiff;  and  they  can  only  be  avoided 

by  the   defendant  for  the  causes  which   have  videant^, 

•^  69. 

been  already  stated. 

But  when  the  plaintiff  sues  for  a  wrong  done  Mearsfield 
to  himself  after  his  testator  s  or  intestate  s  death,  uhi  tup. 
as  in  trover  for  goods  converted  after  that 
time ;  or  ejectment  for  lands  in  which  the  de- 
ceased had  a  term ;  the  plaintiff  must  (unless 
be  has  himself  had  such  an  actual  possession 
as  is  prima  facie  evidence  of  title)  not  only 
give  evidence  of  the  title  of  the  deceased,  but 
also  produce  the  probate  or  letters  of  admi- 
nistration; for  without  this  evidence  he  does 
not  shew  that  he  is  entitled  to  the  thing  in  dis-    ' 

(t)  If  the  defendant  plead  the  Statute  of  Limitation  t,  and 
he  haA  in  fact  acknowledged  the  debt  within  fix  yeart»  but  after 
the  death  of  the  testator,  the  plaintiff  cannot  give  this  in  evi- 
dence, unless  the  declaration  contain  counts  on  a  promise  to 
himself.    Sorely,  Wuuy  3  B^st.  409. 

z  s  pule, 
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Part  IT. 

General 
Issue* 
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pute,  and  the  general  ifTue  in  this  case  puts 
in  issue  every  fact  necessary  to  constitute  the 
plaintiff  s  title. 


General 


Nf  Hfiques 
Executor, 


Vide 

a  T.  Rep. 

91-  S97' 


SECTION  IL 

In  Actions  against  an  Executor^  &;c^ 

The  General  Iffue  in  this  case  also  merely 
disputes  the  cause  of  action  against  the  de- 
ceased^  and  not  the  character  or  liability  of  the 
defendant.  If  therefore  the  defendant  contend 
that  he  is  not  chargeable  as  executor,  or  that  he 
has  fully  administered  the  goods  of  the  testator, 
he  must  plead  ve  unques  executor^  or  plent 
administravit. 

On  the  first  of  these  pleas  the  plaintiff  must 
prove  either  that  the  defendant  has  been  ap- 
pointed executor  and  proved  the  will,  or  else 
that  he  has  made  himself  liable  as  such  by  in- 
termeddling with  the  goods  of  the  deceased.  To 
prove  the  first  fact,  notice  should  be  given  to 
the  defendant  to  produce  the  probate,  and  in 
default  of  his  doing  so,  an  examined  copy  of 
the  entry  in  the  proper  book  of  the  ecclefiasd- 
cal  court  of  probate  having  been  granted  to 
him,  would  I  conceive  be  very  good  evidence 
of  the  fact.  But  the  more  usual  evidence  in 
this  issue  is  the  circumstance  of  the  defendant's 
intermeddling  with  the  goods ;  and  any  inter- 
meddling by  a  stranger,  however  slight,  makf^s 

him 


mtntstra-' 
*vtt. 
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him  executor  de  son  tort,  or,  in  other  words,  is  Ch.xiii. 
evidence  against  him,  that  he  sustains  the  cha-    „  ^*  ^' 

^  1  1  •        /»  ^'  ungues 

racter  of  executor,  and  estops  him  from  say-   Executor, 

ing  to  tlie  contrary.     Thus,  if  a  man  take  a  

fraudulent  bill  of  sale  of  the  goods  of  his  ere-  v.  Harbin. 
ditor,  and  having  suffered  him  to  continue  in^g^' ^^P* 
possession,  after  his  death  possess  himsel/  of  the  Pafiget  v. 
goods;  or  if  >4.  desire  B.  to  sell  the  goods  of  ^t.  Rep. 
the  deceased,  who  does  so,  and  pays  A.  the  mo*  97- 
ney,  both  the  creditor  and   A.  in  these  cases 
make  themselves  executors  de  son  tort,  and 
may   be   sued   generally  as  executors   by  the 
creditors  of  the  deceased. 

Supposing  therefore  the  defendant  properly  ?ienead- 
sued  as  executor,  the  plaintiff  on  proving  his 
debt  will  be  entitled  to  recover,  unless  the  de- 
fendant has  pleaded  plene  administravit.  This 
plea  is  either  general,  or  special  as  to  all  the 
effects,  except  goods  to  a  certain  amount,  which 
are  chargeable  with  debts  of  an  higher  nature 
contracted  by  the  testator  in  his  life-time,  or  with 
judgements  recovered  by  other  creditors  against 
the  defendant  as  his  executor. 

In  the  first  of  these  cases,  xiiz.  the  general 
pleaof  j&/ewe  administravit^  the  plaintiff  may 
either  reply  that  the  defendant  had  goods  at 
the  time  of  exhibiting  the  bill,  or  state  the  day 
when  the  writ  was  actually  sued  out,  and  served 
on  the  defendant,  and  that  the  defendant  bad 
goods  unadministered  at  that  day.  The  only 
difference  in  the  effeft  of  these  two  replica- 
tions is,  that  on  the   first   the   plaintiff  nmst 

z  4  prove 
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PHrtir. 

flene  ad- 

ministra^ 

int. 


Corbet's 
Case, 
I  Leon. 
3U. 


Vide 
Wentw. 
Off.  Ex. 
160. 


Smith  ▼• 
PaviSfBul. 
N.P.  140. 

Ante,  58. 


prove  that  the  defendant  had  goods  unadmi^ 
nistered  at  the  day  whereon  the  action  appears 
by  the  record  to  have  been  commenced,  and 
must  allow  all  payments  of  equal  degree  with 
his  own  debt  made  previous  to  that  day ;  whereas 
by  the  other  he  entitles  himself  to  charge  the 
defendant  with  all  goods  which  he  had  when 
the  writ  was  served. 

In  either  case  the  onus  lies  on  the  plaintiff, 
who  must  prove  that  the  defendant  had  assets 
at  the  time  alledged.  To  make  out  this  fact, 
he  must  shew  that  the  defendant  had  possessed 
himself  of  goods  or  received  monies  belonging 
to  the  testator,  or  that  he  might  have  so  done 
without  gross  negligence  on  his  part.  In  many 
cases  it  becomes  necessary  for  the  plaintiff 'to 
cite  the  defendant  in  the  Ecclesiastical  Court,  to 
exhibit  an  inventory,  or  to  file  a  bill  in  equity 
against  him  for  a  discovery,  before  he  can  pro- 
jceed  to  trial  on  this  issue ;  and  the  inventory  so 
exhibited,  or  the  answer  put  in  to  the  plaintiff's 
bill,  will  be  prima  Jacie  evidence  against  the 
defendant  to  the  amount  of  all  goods  or  debts 
mentioned  in  it,  and  put  it  on  him  to  shew  that 
the  latter  were  desperate  ff^^.    We  have  before 


seen 


(tt)  It  is  faid  in  Shellfi's  Case,  Salk.  296,  that  all  iperate  debts 
ffleqtioned  in  the  inventory  shall  be  counted  assets,  unless  a  4r- 
mafiJ  OThi  refusal  be  proved.  This  expression  I  conceive  must 
mean  that  the  executor  has  really  attempted  b^mi  fidi  to  obtain 
payment,  and  not  made  a  mere  formal  demand  on  the  debtoj,for 
in  Wentw.  Oft*.  Ex.  160,  it  is  said,  that  **  if  the  executor  be  of 
secret  assent  to  the  embezzlement  of  goods,  whereof  even  the 

forbearance 
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seen  the  method  of  proving  an  answer.     To  cji.Xiil 

establish  an  inventory  the  defendant's  signa-  p{^\j 

ture  to  it  should  be  proved,  and  if  the  goods  minisura- 


'vU. 


mentioned  in  it  are  undervalued,  the  plaintiff 
may  give  evidence  of  that  fact,  or,  I  conceive,  wiibomc 
the  fact  of  the  defendant  having  other  goods  buly^'^*' 
not  mentioned  in  it  ®"*-  N.  P. 

As  to  what  effects  shall  be  deemed  assets. 
It  has  been  holden,  that  for  a  lease  which  the  ibid, 
defendant  has  not  sold,  he  shall  be  charged  to 
the  extent  of  its  value  ;  and  if  the  defendant 
*has    actually   made  money  of  a  thing  which 
came  to  him  from  the  testator,  though  it  was 
quite  uncertain  whether  any  value  could  be  at- 
tached to  it  or  not,  he  shall  be  chargeable  to 
the  creditor  to  the  amount  of  the  money  so 
made ;  as  where  an  executor  sold  the  goodwill  Worral  r. 
of  the  deceased's  trade,  Lord  Kenyon  held  it  to  peakc'* 
be  assets  in  his  hands.  ^***  74- 

The  defendant  being  thus  charged  with  as- 
sets must  prove  that  before  the  day  mentioned 
in  the  replication,  he  had  applied  them  in  sa- 
tisfaction of  the  testator's  debts  of  equal  de- 
gree with  that  of  the  plaintiff*  No  debt  of  a 
degree  inferior  to  it  will  be  allowed  as  an  ad- 

forbeanuice  to  tue  for  the  recovery  of  them,  or  the  Talue  in  da- 
mage, if  it  be  known  where  they  or  the  embezzlers  be,  is  si 
shrewd  evidence  or  proof;  then  shall  the  executor  he  adjudged 
an  haver  of  them,  and  so  stand  charged  as  having  them  for  pr9 
possuitre  bahiiur,  qui  d9lo  dijtit  foisUirs***.  See  also  La*wson  v. 
Copehmd,  2  Bro.  C.  Caa.  1 56. 

ministration 
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.  Part  II.    ministration  of  the  effects,  unless  paid  before 
Pienead-   noticc  of  the  plaintiff's  debt:    and   where  a 

mmtitra*    . 

w/.      judgment  recovered  on  a  smiple  contract  debt 

'  is  pleaded  to  an  action  on  a  bond,  it  must  be 

iiiercer.     Stated  to  havc  been  recovered  before   the  de- 

600.*  ^^P*  fendant  had  notice  of  the  bond.    The  defendant 

on  the  general  plea  of  pUne  administravity   is 

also  entitled  to   deduct  from  the  assets  such 

money  as  he  has  paid  for  the  probate  or  letters 

of  administration,  and  for  the  expences  of  the 

funeral ;  the  latter  expcnce,  in  the  case  of  an 

Salk.  296.    insolvent  estate,  has  generally  been  estimated 

>43*  at  5  /.  for  in  strictness  nothing  is  allowable  but 

the  coffin,  ringing  the  bell,  parson,  clerk,   and 

bearers  fees. 

To  shew  that  the  estate  has  been  properly 

applied,  the  defendant  must    not   only  prove 

payment  of  sums  of  money  to  third  persons, 

but  must  also  prove  that  the  persons  to  whom 

such  payments  were  made,  were  creditors  of 

Kingston    the  deceased.     In  actions  on  simple  contract 

\ijovl*     ^^^^  ^^y  ^^  proved  by  the  creditor  himself; 

^^y-  745-   who  having  no  further  interest  after  payment 

of  the   money,    is  a  good   witness;  and  this 

whether  his  debt  were  by  simple  contract  or 

specialty.     But  when  the  payment  of  a  bond 

debt  is  set  up  in  answer  to  an  action  also  on  a 

bond,  the  defendant  must,  I  conceive,  call  the 

subscribing  witness  to  prove  the  execution  of  * 

Sanderson,  the  instrument,  otherwise  there  is  no  legal  proof 

I  show.81.  ^h^^  ^he  debt  paid  was  of  equal  degree  with 

that 
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that  sued  for.     In  this  case  of  a  bond,  if  it  ap-    Ch.  xiir. 
pear  tliat  the  defendant  had  assets  in  his  hands    „  '   * 
to  have  paid  it,  and  that  he  neglected  to  do  so,    minUtm^ 
he  will  not  be  allowed  the  interest  incurred  by       *^^^' 
his  own  laches. 

The  defendant  may  also  prove  on  this  plea,  i  Mod. 
that,  being  but  an  administrator  during  a  limited  ^^^' 
time,  as  durante  minori  (etate  of  an  infant  ex- 
ecutor (to  shew  which  the  letters  of  adminis- 
tion  should  be  produced)  he  had  at  the  expi- 
ration of  the  time,  aud  before  the  commence- 
mentof  the  plaintift^'s  action,  delivered  over  the 
assets  remaining  in  his  hands  to  the  executor ; 
and  an  executor  de  son  tort  may  in  like  man-  Curtis  ▼. 
ner  prove  that  he  had  delivered   them  to  the  jT.  Rep. 
rightful  administrator  before  the  action   was  5^7_- 
commenced.     Lastly,  if  he  himself  were  lawful 
executor  or  administrator,  he  may  prove  a  debt 
due  to  himself  from  the  deceased,  and  if  it  be  of 
a  degree  equal  to  that  of.  the  plaintifl\  retain 
to  the  amount;  but  an  executor  de  son  tort  is  vidcBil. 
not  permitted  so  to  retain.     It  has  been  said 
that  to  prevent  a  retainer  the  plaintiff  ought  to 
shew  him  to  be  executor  dc  son  tort  by  proof 
of  the  will,  and  that  other  persons  are  execu- 
tors: but  it  should  rather  seem.tliat  the  onus 
in  this  case  ought  to  lie  on  the  defendant  to 
shew  himself  the  legal  representative  of  the  de- 
ceased, than  on  the  plaintiff  to  shew  the  con- 
trary; for  the  plaintiff  knows  nothing  more  of  his 
jitle  than  finding  him  in  possession  of  the  effects. 
Besides,  in  mogt  cases  where  a  person  is  sued  as 

executor 
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Part  IT,    executor  de  son  tort  no  will  whatever  has  been 

Bwdsout'       On  the  plea  of  specialty  debts  outstanding, 
.j,.,,,.^  and  plene  administravit  prteter^  the  plaintiff 
may  either  traverse  the  bonds,  or  reply  that 
there  are  sufficient  assets  to  satisfy  them,  and 
^Iso  to  pay  his  debt;  or  that  they  are  condi-» 
tioned  for  the  payment  of  a  less  sum,  which  the 
creditor  is  willing  to  take,  but  that  the  defen-f 
dant  keeps  them  on  foot  by  fraud  to  cover  the 
assets,  and  that  he  had  sufficient  to  satisfy  the 
plaintiff's  debt  after  payment  of  what  was  due. 
If  the  Jbonds  are  denied  by  the  replication, 
Salk.  3i»,   the  defendant  must  prove  them  by  the  subscrib- 
ing witness,  and  if  the  defendant  lias  pleaded 
several,  and  fail  in  the  proof  of  any  one,  the 
whole  plea  is  bad. 

On  the  second  kind  of  replication,   yiz.  the 
sufficiency  of  the  assets,  the  evidence  will  be  the 
same  as  on  the  general  plea  of  plene  adminis- 
Bank  of     travtt :  But  then,  if  the  day  of  payment  were 
v"Mo?r1s,  passed,  and  the  bond  forfeited  at  the  testator's 
2  stra.       de^th,  the  plaintiff  must  prove  assets  over  and 
above  sufficient  to  satisfy  the  full  amount  of 
the  penalty,  even  though  the  conditions  arc  set 
out  in  the  plea.     In  this  case  therefore  it  is  al- 
ways adviseable  for  the  plaintiff  to  reply  per 
fraudemj  and  very  little  matter  is  sufficient  to 
prove  the  first, part  of  this  replication.      The 
circumstance  of  the  creditor  being  willing  to 

Parker  ▼  .      °  *^ 

Atfieid.  *    take  a  less  sum,  and  the  defendant  having  as- 
Saik.  3u.   g^,(g  ^Q  pj^y  j{^   j5  sufficient;  and  then,  whether 

there 
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there  were  more  assets  than  were  wanting  to  sa-   Ch.  xnr. 
tisfy  the  debts  really  due,  becomes  the   true    ^  ^'^'   » 

,         .  B<ptdj  out' 

question  in  the  cause ;  as  to  which  it  is  need-    standing. 

less  to  repeat  what  has  been  before  said  as  to  

the  other  replication. 

When  the  defendant  pleads  judgement  re- 
covered against  himself,  the  plaintiff*  may  make 
similar  replications:     If  the  existence  of  the 
judgement  be  denied,  it  will  be  by  a  replication 
of  nul  tiel  record,  and  of  course  the  trial  will 
be  by  the  Court  and  not  by  the  Jury.     But  if  Trethcwy 
the  plaintiff  admit  the  fact  of  the  judgement,  l^^^^' 
and  state  that  it  was  recovered  by  fraud,  and  «  Saund. 
that  no  debt  whatever  was  due,  it  will  then  be 
incumbent  on  the  defendant  to  prove  to  a  jury  vidcistra 
the  consideration  of  the  judgement.  When  ac-  ^*^* 
tual  fraud  is  charged  by  the  replication,  and  not 
merely  the  circumstance  of  the  penalty  being 
stated  as  the  debt,  the  plaintiff  does  not  reply 
to  that  part  of  the  plea  which  says  that  the  de- 
fendant has  no  assets  ultra. 

There  is  another  action  against  an  executor  or     ^ctiom 
administrator  which  requires  a  separate  consi-  '^^oelasta^ 
deration;    ri4.   that  suggesting  a  devastavit.       '^^^ 
This  action   can  only  be  maintained  after  a 
judgement  recovered  against  the  defendant  de 
bonis  testatoris;  and  as  it  charges  him  with 
wasting  the   goods,  or   applying  them  to  his 
own  use,  it  is  brought  in  the  debet  and  dttlnet^ 
and  the  judgement  is  de  bonis  propriis. 

The  plaintiff' having  before  obtained  a  judge- 
ment for  his  debt  de  bojiis  testatoris,  the  defen- 
dant 
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Fbrt  IT.  dant  is  not  permitted  in  this  action  to  say  that 
Action  he  has  duly  administered  such  goods;  and 
abtAfosta-  therefore  the  only  point  in  dispute  on  the  plea 
^''  of  nil  debet  is  the  judgment  and  the  devastavit. 
skciten  v.  The  Only  evidence,  therefore,  which  is  neces- 
fwils^'  sary  on  the  part  of  the  plaintiff,  is  an  examined 
258.  copy  of  the  judgement  and  of  the  writ  oi  fieri 

facias  de  bonis  i  estate  vis  y  with  the  SheriflTs  re- 
Pcterf/  turn  of  a  devastavit  or  nulla  bona  thereon  ;  for 
3T.  Rep.  gy^j^  should  the  defendant  have  goods  of  the 
testator,  and  not  point  them  out  to  the  Sheriff 
when  he  goes  to  levy  on  the  writ,  the  very  con- 
cealment is  sufficient  evidence  that  he  has  em* 
bezzled  or  wasted  them. 

But  thouj^h  this  evidence  is  sufficient  on  the 
part  of  the  plaintiff,  it  is  not  conclusive  against 
the  defendant ;  for,  notwithstanding  the  She- 
riff's return  of  a  devastavit,  he  may  still  shew 
that  in  point  of  fact  he  has  not  wasted  the  pro- 
perty of  the  testator,  but  that  it  still  remains 
liable  to  the  execution  of  the  plaintiff;  as  if 
when  the  Sheriff  came  to  lew  under  the  writ, 
he  shewed  goods  of  the  testator  which  remained 
in  his  hands  undisposed  of,  but  the  Sheriff  re- 
fused to  levy,  or  the  like. 


[      S5S      ] 


CHAP.  XIV. 


OF  THE  EVIDENCE  IN  ACTIONS  BY  AND  AGAINST 

HEIRS  AND  DEVISEES. 


HEIRS    or   Devisees  may   be   plaintiffs    Ch.  xiv. 
upon  the  covenant  made  by  their  ances-     ^j'f^d 
tor  or  devisor;  or  may  be  sued  upon  his  bond,    Heirs  and 


&c.;  and  they  have  frequently  occasion  to  be 
parties  in  actions  of  trespass,  replevin,  and 
ejectment,  wheft  their  right  to  the  land  itself 
comes  in  question. 

In  actions  of  covenant,  debt,  trespass,  and 
replevin,  the  pleadings  necessarily  point  out 
the  fact  to  be  proved,  but,  in  the  action  of 
ejectment,  every  thing  necessary  to  make  out 
the  title  of  the  parties  must  be  given  in  e\  i- 
dence. 


Dfvifets, 


SECTION   L 


Of  proof  of  Title  by  an  Heir. 

This  Action,  therefore,  requiring  the  most    Proof  bf 
evidence,  *e  will  suppose  the  case  of  a  person        *^^' 
bringing  an  ejectment  as  heir  at  law  to  his  first 
cousin  es  parte  paterna,  who  died  seised   of 

an 
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P^rtiL    an  estate;  the  father  of  the  claimant  having 
Prcj/hjf    early  in  life  offended  his  family,  and  being  dis- 
*      carded  from  it,  and  therefore  the  lessor  of  the 
plaintiff  put  to  the  most  strict  proof  of  his  pe- 
digree. 

The  first  fact  necessary  to  be  shewn  on  such 
an  occasion  is,  that  the  person  from  whom  he 
claims  was  seised  of  the  estate.  Of  which 
fact  the  actual  possession  of  it,  or  receipt  of 
rent  from  the  person  in  possession,  is  prima 
facie  evidence  (v).  He  should  next  shew  that 
his  father  and  uncle  were  descended  from  the 
same  common  ancestors,  (his  grandfather  and 
grandmother,)  which  fact  may  be  proved  by 
the  register  of  their  marriage,  and  that  of  the 
baptism  of  their  children. 

Where  families  have  been  long  settled  in  the 
same  place,  and  marriages  have  been  celebrated 
with  the  consent  of  relations,  this  evidence  will 
be  easily  obtained  ;  but,  in  the  case  of  clandes- 

(v)  I  have,  in  the  text,  put  the  case  of  a  cousin  exptarUfa- 
tema.  If  he  claim  as  heir,  exparte  matima^  it  will  be  necessary 
for  him  to  prove,  in  addition  to  what  is  required  in  the  other 
case,  that  the  mother  of  the  person  from,  whom  he  claims,  was 
seised  of  the  land,  and  that  it  descended  to  the  person  last 
seised  from  her ;  for>  until  the  contrary  is  shewn,  the  law  always 
presumes  that  it  descended  from  some  remote  unknown  ances- 
tor, and  as  it  is  more  probable  that  it  should  come  from  the 
father  than  from  the  mother,  does  not  sutler  any  of  her  blood 
to  inherit  till  the  other  stock  is  entirely  extinct,  a  case  which 
can  very  seldom  happen  ;  this  is  the  hw  applicable  to  every 
case  where  a  man  is  in  fact  the  first  purchaser  of  lands,  which 
he  is  presumed  to  hold  as  a  fcriid  of  indefinite  antiquity;  but,  io 
cases  where  the  land  did  in  fact  descend  froia  the  father,  the 
(oUateral  heirs  of  the  mother  can  never  inherit* 

tine 
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tliic  marriages,  or  those  of  families  which  have   Ch.  Xiv. 
lately  risen  from  obscurity,  it  may  be  difficult    »''  L* . 
to  prove  the  actual  celebration  of  a  marriage      /Wr. 
at  any  distant  period ;  therefore,  the  general  •  • 

reputation  of  the  family  that  A.  married  JS. ,  or 
proof  that  tliey  always  passed  as  man  and  wife, 
will  be  sufficient,  though  no  register  can  be 
found,  nor  any  person  is  living  who  was  pre- 
sent at  the  marriage.    The  birth  of  children  ibid. 
may  also  be  proved  by  the  entry  of  their  names 
fn  the  family  bible,   &c.  and  where  families 
have  occasion  to  move  from  place  lo  place, 
especially  in  great  cities,  it  is  very  desirable 
that  some  such  private  register  should  be  pre- 
served, not  only  to  be  used  as  evidence  itself, 
but  also  to  refer  to  that  which  is  more  authen- 
tic.   A  father  who  will  be  at  ,the  trouble  of  re- 
gistering the  birth  of  each  childjn  his  bible,  and 
also  oi  mentioning  the  place  at  which  such 
child  was  baptized,  may  prevent  much  litiga-  Per  Lord 
lion  amongst  his  posterity.    The  time  of  the  ^^^f^^^^ 
birth  is  in  all  cases  necessary  to  be  noted  by 
tlie  parent,   for  as  to  this  the  public  register 
proves  nothing,  an*d  it  often  becomes  material 
to  ascertain  it. 

Proceeding  in  the  chain  of  evidence,  it  is 
next  necessary  to  shew  the  marriages  of  the 
plaintiff's  father  and  mother,  his  birth,  the 
marriage  of  the  father  and  mother  of  the  per- 
son last  seised,  and  that  he  is  descended  from 
tfiem ;  as  to  the  mode  of  proving  which,  nothing 
need  be  added  to  what  has  been  already  said, 

A  A  except 


S50  ACTIONS    BY    ANP   AGAINST 

Part  n.    except  that  as  we  advance  nearer  to  our  own 
Pt^ffy    time,  more  correct  and  authentic  evidence  is 
.     >    ■     expected  than  is  to  be  looked  for  of  more  re- 
mote or  early  transactions. 

The  deaths  of  the  person  last  seised,  and  of 
the  plaintiff's  father  are  next  to  be  proved,  and 
if  there  ever  existed  any  other  person  in  the 
pedigree  who  stood  before  the  lessor  of  the 
Thrt)g*      plaintijff;  he  should  be  prepared  with  evidence 
Walton,  i  to  shew. his  death,  for,  by  the  general  rules  of 
Roll.  Rep.  j^^y^  ^  person  who  asserts  the  death  of  another 
wilfonv,  who  was  once  living,  must  prove  the  deaths 
Eastf^i'z.  whether  the  affirmative  issue  be  that  he  is  dead 
or  living.    To  prove  the  fact  of  death  we  gene- 
rally have  tiie  assistance  of  parish  registers  of 
burials;  but  wliere  families  have  been  scattered 
abroad,  and  are  not  of  any  considerable  station 
in  life,  these  are  not  always  to  be  found,  and 
Ante,  II.    sometimes  do  not  even  exist.    The  reputation. 
Roc  V.       therefore,  of  the  family  that  their  relation  went 
BUc*"©'  *  *^'^road  and  died  there,  or  inscriptions  on  tomb- 
sec  also      stoncs,  &c,  which  are  a  species  of  reputation,  is 

]^OC  V 

jcsson,  6    sufficient;  and  if  he  has  not  been  heard  of  for 
where^t^e    ^^^^Y  jcars  thjs  is  in  every  case  prima  facie 
Court  held  evidence  to  presume  his  death  without  issue, 
sencc  for    Until  the  contrary  is  proved,  (w) 
^''''V'  I  have 

years  was 
sufficient. 

(nv)  I  have  here  mentioned  the  regular  chain  of  evidence 

^hich  is  required  to  make  out  a  title ;  but  where  a  person  has 
always  been  the  acknowledged  son,  brother,  nephew,  or  cousin 
of  the  person  last  seised,  much  less  evidence  will  suffice  \  it 
was  indeed,  in  one  case,  contended,  that  general  evidence  of  a 
person  being  reputed  to  be  btir  in  the  family  of  the  deceased, 

though 
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t  have  hitherto  considered  only  those  cases   cii.xi\r» 
where  a  child  is  proved  to  be  born  in  wedlock    p^^'^p 
in  tlie  lifetime  of  its  parents ;  but  the  title  of     ^-^r. 
an  heir  at  law  may  involve  more  difficult  con-        ''^"^^ 
siderations,  vi^.  whether  a  child  so  boru^as  in 
fact  the  issue  of  its  supposed  father. 

Where  a  child  is  born  of  a  woman  legally 
married,  during  the  lifetime  of  her  husband, 
or  within  the  usual  time  of  gestation  after  his 
death,  the  presumption  is,  that  such  child  is 
the  issue  of  the  husband;  and,  so  strong  was 
this  presumption  by  the  old  rules  of  law,  that  if 
he  were  within  the  kingdom^  (s)  n6  evidence  Co.  Lit 
was  admitted  to  prove  the  child  a  bastard,  ex-  *^*'  *' 
cept  the  total  inability  of  the  husband  to  beget 
children,  as  being  under  the  age  of  puberty  or 
having  some  other  equally  palpable  defect. 

though  his  degree  of  relationship  was  never  mentionedj  nor  any 
evidence  given  to  shew  a  relationship,  was  prima  facie  evidence 
of  title  in  him.  The  Judges  of  the  Common  Pleas  agreed  that 
this  wa«  not  suificient  to  go  to  the  Jnryj^  but  they  were  divided 
on  the  quest! wiy  whether,  if  any  particular  degree  oiMstant  re*- 
latioBthip  had  been  mentioned,  it  would  have  been  necesiiary 
to  have  shewn  a  pedigree,  by  proving  the  deceased  and  the 
claimant  descended  from  some  common  ancestor,  or,  at  least, 
from  two  brothers  or  sisters,  which  is  called  an  immediate  de« 
scent.    Vide  Rot  dem,  Tbonn  v«  Lord^  z  Blac.  1099. 

(m)  The  legal  phrase  ijtfra  ^uatuor  marioy  seems  to  have  beea 
always  taken  with  this  limitation^  Sir  Edward  Mi,  kk  hip 
commentary  on  Littleton^  above  cited,  says,  <*  if  the  husband  be 
*'  within  the*^four  seas,  that  tt^njoHbim  tbe'juritdktien  ^  thi  King 
^  0/  BngUmdi''  and  in  ]enk.  Cent.  10.  PL  18,  it  is  said,  *'  that 
*'  if  the  husband  be  in  Ireland  for  a  year,  and  the  wife  in  £ng« 
^  land,  during  that  time,  has  issue,  it  is  a  bastard ;  but  it  seems 
^  otherwise  jwov  for  Scotland,  both  being  under  one  King^  aa4 
^  make  but  one  continent  of  land/* 

▲  Aft  It 
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Part  II.-  It  is  now,  however,  held,  tliat  this  fuesuntp- 
^^^^  tion  may  be  rebutted  by  proof  of  non  ac^ 
cess^ '  (y)  asr  well  as  of  total  inability  of  pro- 

rpcndrel   ^^^**^^^  ^^y  ^^^G  husband ;  *  but  still  very  strong 
astra.925.  evidence  is  required  of  these  facts;  if  the  hns- 
V.  Hoim^    band  ever  had  access  to  his  wife,  or  his*  habit  of 
deD,  2       i>ody  was  only  such  as  to  make  it  hnprobabk 
that  he  should  beget  a  child,  and  not  to  render 
such  an  event  wholly  impossible,  verdicts  have 
generally  been  in  favour  of  legitimacy. 
Salk.  123.       Where  the  parties  are  divorced,  a  mensa  et 
thoroy  however,  the  presumption  is,  that  they 
did  live  apart,  and  the  onus  of  proving  access, 
lies  on  the  party  who  asserts  the  legitimacy  of 
children  born  during  such  separation;   but,  in 
Ibid.         tlj€  case  of  a  voluntary  separation  by  agree- 
ment, the  law  presumes  access,  unless  the  con- 
trary  be  proved, 
vide  Co.         As  to  posthumous  d[\MxQ\\  Lord  Coke  has 

Lit  12^  b        .  . 

*  lakl  it  down  that  /b;7j/  xceeks  is  the  latest  time 
which  the  law  allows  atlter  the  death  of  the 

{y)  In  the  marginal  abridgmenr  of  the  case  of  Gwkiri^bt  dcm. 
Tbom^pa  V.  Saul,  3  Term  Rep.  356.  it  is  said,  «  The  child  of  a 
•*  married  woman  may  be  proved  to  be  a  bastard  by  ojher  evidence 
"  than  that  of  the  husband's  non  access.**  But  it  must  not  be  under- 
stood from  this,  that  if  the  husband  has  access,  it  is  competent 
to  shew  that  another  person  is  the  father.  In  tliat  case  it  plainly 
appeafed  that  another  person  lived  with  the  wife,  th.it  she  took 
his  nante,  tbiU  tbt  busboHd  Itft  ber,  and.  that  the  child  bore  t  he 
name  of  the  person  with  whom  she  lived }  but  because  it  was 
not  clearly -ascertataed  where  the  husband  was  aU  tbe  tme^  it 
was  doubted  whether  non  access  could  be  presumed.  The 
Judge,  at  the  trial,  thought  this  was  not  sufficient  to  rebut  tbe 
geneml  presumption  of  access ;  but  both  he  and  the  Court, 
'  afterwards,  were  of  a  diiferent  opinion. 

fallier, 
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father,  and  that  all  born  after  that  time  are  to    Ch.xiV. 
be  deemed  bastards.    But  as  gestation  may 'be        '[' 
accelerated  or  retarded  by  various  causes,  Mr.       heir, 
Hargrave  has,  I  think,   satisfactorily  proved, 
in   two  learned   and  laborious  notes  on  that  123,  nottt 
passage  of  Lord  Coke,  that  though  the  pre-  '  ^  ** 
sumption  may  be  against  tlie  legitimacy  of  chil- 
dren born  at  a  later  period,  yet  that  there  is  no 
positive  rule  of  law  which  determines  tliat  they 
are  not  children  of  the  deceased  husband;  that 
in  every  case  it  must  be  considered  as  a  ques- 
tion oi  fact  to  be  determined  by  evidence; 
and  accordingly  we  find  that  where  a  woman  Also  ▼. 
had  been  delivered  after  the  usual  time,  phy-  cro!!jac. 
3icians  were  examined  as  to  the  cause,  and  on  54<- 
tlieir  evidence  the  issue  was  found  to  be  legi- 
timate, 

I  have  before  had  occasion  to  mention  how  Ante,  i8z. 
far  the.  parents  are  admissible  witnesses,  or 
where  their  declarations  may  be  giv^n  in  evi- 
dence on  questions  of  this  nature.    I  shall  only 
add,  that  the  party  who  disputes  the  legitimacy  Pcndrel  v. 
may  give  general  evidence  that  the  mother  was  stSf^s  * 
a  woman  of  ill-fame;  but  be  cannot,  while  she 
is  living,  prove  her  declarations,  unless  for  the 
purpose  of  contradicting  her,  after  she  he^s  beea 
^.\amined  as  a  witness. 


§ 
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SECTION  IL 

^  Of  the  Proof  of  Title  by  the  Devisee. 

Fartir.  If  the  Action  be  brought  by  a  Devisee,  he 
^rooffy  has  only  to  prove  the  seisin  of  his  testator,  and 
the  due  execution  of  the  will ;  but,  as  a  particu- 
lar form  of  execution  is  pointed  out  by  the  sta- 
tute of  frauds,  and  many  decisions  have  taken 
place  upon  that  statute  which  cannot  be  very 
well  reconciled  with  each  other,  it  may  be  ne- 
cessary to  state  them  at  some  length. 

By  that  Statute,  viz.  ag  C.I  I.  c.:3.  i.5.  it  is 
enacted,  that  **  all  devises  and  bequests  of  any 
**  lands  or  tenements,  devisable  either  by  force 
"  of  Statute  of  Wills,  or  by  that  Statute,  or  by 
*'  force  of  the  custom  of  Kent,  or  the  custom 
^'  of  any  borough,  or  any  other  particular  cus- 
••  torn,  shall  be  in  writing,  and  signed  by  the 
^*  party  devising  the  same,  or  by  some  other 
•*  person  in  his  presence,  or  by  his  express 
Jfltfi     ^*  direction,  and    shall  be  attested   and  sub- 


TualJi.  ^*  scribed  in  presence  of  the  devisor,  by  three 
»Roedcm.  ^  q^  more  credible  witnesses,  or  else  shall  be 
Hcyhoe,  2  **  Utterly  void  and  of  none  e  fleet/* 
»Giib.'Eq.  !•  I^  the  first  place  it  is  tQ  be  observed, 
Kep.  165^  that  devises  of  copyholdy*  or  of  mere  chattel 
>  Whit-  interesta^^  (unless  where  a  term  is  assigned  ta 
^11^.  '•  attend  the  inheritance,)  are  not  within  this 
p'w  ^2  6  ^^*^*^  >  ^^^  *^y  estate  ^  for  years,  or  otherwise 
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carved  out  of  a  freehold|  are  subject  to  the   Ch.xiv. 
provisions  of  it.  ^  '.*' , 

'2.  In  cases  within  the  Statute,  the  first  so-  tbtT^st^^ 
lemnity  required  by  it  is  signing^  and  several  '        ^^ 
cases  have  come  before  the  Court  on  the  ques- 
tion as  to  what  shall  be  deemed  to  be  such. 

It  has  been  held,  that  if  the  testator  write  i-wnaync 
his  will  himself,  beginning  "  I   A.  B.^'  this  is  3  u?.  1/ 
sufficient,'  though  he  does  not  sign  his  name  at  |,^^c, 
the  bottom.    Dut^  where  it  appears  that  he  in* 
tended  to  sign  his  name  at  the  bottom  of  each 
sheet  of  a  will,  consisting  of  more  than  one,  apd 
through  weakness,  or  incapacity,  was  prevented 
from  signing  his  name  to  some  of  the  sheets, 
the  signature  to  the  others  will  not,  it  has  been 
said,  give  effect  to  an  instrument  which  it  ap- 
pears he  did  not  consider  as  fully  completed. 
This  was,  at  least,  the  opinion  of  the  Judges  of 
the  Court  of  King's  Bench  in  one  case,  but  tbo  dcm.Cator 
cause  being  decided  against  the  will  on  other  Jj^"}** 
grounds,  no  judgment  was  given  on  this  point.     S41. 

The  etFect  of  sealing  alone  does  not  seem  Leioayne 
to  be  yet  decided.     It  was  in  one  case  said  J[bi^J^' 
that  this  was  signingj  within  the  meaning  of 
the  Act  of  Parliament,  and  Lord  Raymond  is 
reported  so  to  have  ruled.*    But,  in  a  subse-^  'Warn,, 
quent  case,*  Lord  Hardwicke  though  be  in^  Warn^id, 
clined  to  think  this  would  be  sufficient^  $aid  it  I^q^J^^ 
wa^  a  point  proper  to  be  determined  at  law ;  Oryie,a 
and,  in  a  still  later  case,^  the  Court  of  Com*  ^vide    ' 
mon  Pleas  declared  an  opinion  to  the  contraiy,  1"^^^  ^'^ 
bu  t  no  formal  judgment  was  given  on  tb«  point,   wiit.  3 1  j« 

AA4  The 
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Part  n.       The  will  is  directed  to  be  attested  by  threcj 
^'^iv^  witnesses;    but  considerable  doubt  seems  to 

..^ L  have  been  entertained  how  far  it  is  necessary 

.  for  the  testator  to  publish  the  will  to  them  at 
jAtk.156.  the  titae  of  the  execution;  Lord Hardmcke/m 
Ross  V.  Ewei\  considered  it  to  be  necessary, 
and  mentioned  the  case  of  the   will  of  Mr., 
Windham   of  Cleancell^   where   his   lordship 
said  there  wjas  no  doubt  of  the  testator  having 
executed  the  w  ill  in  the  presence  of  three  wit- 
nesses,  or,  of  tlieir  having  attested  it  in  his 
presence;    which,   he   observed,   shewed    that 
publication  was,  in    the   eye  of  the  law,   an 
essential  part  of  the  execution  of  a  will,  and 
not  a  mere  matter  of  form.    But  in  subsequent 
cases  where  the  ppint  has  arisen,  this  seems  to 
have  been   considered  as  proved  by  the  very 
fact  of  attestation  by  the  witnesses;  for,  in  the 
firft  place,  it  has  been  held  that  delivery  as  a 
»  8  Vin.     ^^gj  ig  a  sufficient  publication ;'  and  even  where 
PI.  13.,      the  testator  represented  it  to  the  witnesses  to 
be  a  deed,   and  the  attestation  was  "  sealed 
•Trimmer  and  delivered,"*  the  will  was  held  to  be  duly 
4  Burn's '  published ;  and  in  another  casc,^  tried  before 

Ecci.Law,  ^j.^  Justice  Dcmson,  at  Lincoln,  where  tl)e 

117* 

5 viTaiiis V.  testator  told  the  witnesses  ''  to  take  7Wi ice'' 

Wallis 

ibid.  114.  atid  then  signed  the  paper  and  shewed  them 
where  to  write  tbeir  pames  as  witnesses,  with- 
out saying  what  tb^  instrument  was ;  this  was 
also  held  by  the  Judge  to  be  a  sufficient  vx^- 
cution ;  and  a  similar  decision  was  made  by 
J^rrf  Chief  Justice  Trevor,  in  the   case  of 
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Peaie  v.  Ougly,  which  I  shall  presently  have  cb  ,xnr. 
occasion   to   cite  more  at  large  for  another       *  ', 
purpose.  ^  ivitmsu 

But  the. doubt  in  most  of  the  cases  which -^ 

have  arisen  on  this  clause  of  the  Act  of  Par- 
Uainent,  has  been,  what  shall  be  a  sufficient 
atfestation  by  the  witnesses. 

rirst,  it  has  been  held,  that  though  the  wit- 
nesses muft  all  sign  their  names  as  witnesses  in 
the  presence  of  the  testator,  yet,  that  they  need 
not  do  so  in  the  presence  of  each  otlier;  and, 
therefore,  where  the  testator,  having  executed  Smith  t. 
Jus  will  in  the  presence  of  two  persons,  who  cited°2' 
subscribed  their  names  as  witnesses  in  his  pre-  ^€2,455. 
seace,  at  a  distant  time  afterwards  called  in  a«<Atkinson, 
third  person,  and,  shewing  him  his  name,  told  jc^Ys  t?^ 
him  it  was  his  hand-writings  and  desired  him  ^J^^'Citcd 
to  witness  it,  which  he  did  also  in  tlie  presence 
of  the  testator,  it  was  |ield  that  this  was  a  good 
execution  in  the  presence  of  three,  and  was 
properly  attested  by  them. 

It  follows  from  this  decision  that  all  the  wit- 
nesses  need   not  see    the   testator  write   his 
name ;  and  accordingly  it  was  held  by  Sir  Jo-  stone^ 
seph  Jckyll  that  where   three  witnesses  sub-  ^^"1"^/* 
scribed  their  names  as  witnesses  in  the  presence  P.  win. 
of  a  testatrix,  but  one  of  them  said  that  he  *^^* 
did  nQt  see  her  sign  her  name,  but  that  $he 
owned  at  the  time  that  the  signature  was  her 
hand-writings  that  this--  attestation  was  suffi- 
cient.   But  where  the  testator  signed  in  the  Gryiev. 
presence  of  two.ATitncsses,  and  afterwards,  in  Atk  176. 

•tte 
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Pcate  ▼, 
Ougly, 
Coinya« 
197- 


<( 


« 


Psart  II.    the  presence  of  the  third,  said,  this  is  mt/  uilf^ 
^^wit!^  but  did  not  put  his  seal  or  acknoicledge  the 
mms.     hand-writings   Lord  Hardwickt  inclined   to 
■  think  this  was  not  a  perfect  execution,  but  gave 
no  judgment,  as  the  cause  stood  over  on  an- 
other part  of  the  case. 

In  the  case  of  Ftate  and  Ougly^  before  al- 
luded to,  the  testator  had  written  the  will  him- 
self, and  signed  his  name,  and  put  a  seal  at 
bottom,  and  bad  added  also^  in  his  own  writing, 
signed,  sealed,  and  published,  as  my  last  will 

and  testament,  in  the  presence  of ,**  two 

of  the  witnesses  were  dead^  and  tlic  third  swore 
that,  about  twenty-eight  years  before,  being  then 
servant  to  the  testator,  he  and  the  other  wit- 
nesses were  called  up  in  the  night,  and  ordered 
to  the  testator's  chamber,  who  produced  a  paper 
folded  up,  and  desired  him  and  the  others  to  set 
their  hands  to  it  as  witnesses,  which  they  did  in 
his  presence ;  but  the  witness  did  not  sec  any  of 
the  writing,  nor  did  the  testator  say  it  was  his 
will,  or  what  it  was;  but  he  believed  this  to  be 
the  paper,  because  he  never  witnessed  any  otlier 
paper  for  the  testator ;  and  added  that,  though 
the  testator  did  not  set  his  name  or  seal  to  the 
will  in  their  presence,  yet  he  had  often  seen 
him  write,  and  believed  tlie  whole  will  and  co- 
dicil to  be  of  his  hand-writing ;  Lord  Chirf 
Justice  Trevor  thought  the  evidence  sufficient 
for  the  Jury  to  find  the  will  well  executed,  and 
3  P. Will,  they  found  accordingly.  It  must  be  mentioned 
*^^'  in  thig  place,  that  it  is  said  by  the  Reporter  pf 

Utonthous^ 
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Stonchouse  and  Evelyn,  that,  on  his  mentioning  Ch.  xnr* 
that  case  to  Mr.  Justice  Fortescue  Aland,  he  ^J^^*^^ 
3aid,  that  it  was  sufficient  if  one  of  the  three    by  ffis-  . 
witnesses  swears  that  the  testator  acknowledged     ^"^'^' 
the  signing  to  be  his  own  hand ;  "  from  whence,"  PowcU^s 
Mr.  Powell  observes,  *'  it  seems  a  necessary  ^^  ^^'' 
inference,  that  such  an  acknowledgment  at 
)east  is  necessary  to  support  the  attestation;'* 
but  perhaps  it  may  be  questionable  whether 
this  observation    is    applicable  to  all  cases. 
Where  ^  will  is  written  by  a  third  person,  and 
signed  by  the  testator  at  the  bottom,  it  may  b^ 
said  that  without  such  acknowledgment  there 
is  no  other  evidence  of  tlie  will  having  been 
signed  by  him,  than  that  arising  from  similitude 
of  hands,  and  therefore  it  does  not  appear  but 
that  the  signature  might  be  made  afterwards 
by  the  testator  when  alone ;  but  where  a  will  is 
written  wholly  by  the  testator,  as  was  the  case 
in  Peate  and  Ougley,  and  the  testator's  name  is 
jn  the  body  of  the  will ;  or  aa  in  that  case  in  vide  ic- 
such  a  place  as  evidently  shews  that  it  must  ^^^l'  ^' 
have  been  written  at  the  time  of  attestation,  ante, 
it  should  seem  that  no  such  acknowledgment    • 
is  essential  to  its  validity;  because  the  bare  in- 
spection proves  that  the  whole  must  have  been 
written  before  it  was  attested  by  any  of  the 
witnesses.  ■ 

Though  the  witnesses  need  not,  according 
to  the  foregoing  cases,  all  attest  at  the  same 
time,  or  in  the  presence  of  each  other,  yet  it 
))4a  been  holden,  that  unless  they  all  attest  the 

same 
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Tin  II.    ^'iw^  uistnnnent^  and  that  whereby  the  lands 

Anataikn  are  intended  to  pass,  the  requisites  of  the  Act 

neues'     are  not  complied  with,  although  the  testator  hy 

\ a  subsequent  paper  evidently  meant  to  confirm 

the  first. 
lea  ▼.  And  therefore,  where  a  testator  devised  his 

olrth  tc    ^^^^^  by  a  will  made  in  the  presence  of  and 
attested  by  two  witnesses  only,  and,  about  a 
year  afterwards,  made  a  codicil  whereby  he  re- 
voked a  legacy  given  by  his  will,  and  declared 
that  the  will  should  be  ratified  and  confirmed 
in  all  things,  except  as  altered  by  that  writing, 
and  that  his  codicil  should  .be  taken  ^s  part  of 
his  will ;  and  executed  this  codicii  in  the  pre- 
sence of  one  of  the  former  witnesses  and  an- 
other person,  neither  the  other  witness  nor  the 
first  will  being  present,  it  was  held  that  this 
Attorney    attestation  was  not  sufliicient ;  and  in  another 
Barnes  ^   casc,  where  a  man  having  made  his  will,  written 
Prec.ch.    v^ith  his  own  hand,  and  signed  and  scaled,  but 
not  witnessed,  afterwards  made  a  codicil  at- 
tested  by  four  witnesses,  which  was   called  a 
codicil  to  be  annexed  to  his  last  will,  but  the 
•     will  was  not  produced  at  the  time  of  executing 
the  codicil ;  it  was  also  held  that  this  w  ill  was 
'  void  for  want  of  a  due  attestation. 

In  the  last  case  the  Court  seems  to  have  laid 
aome  stress  on  the  circumstance  of  the  firjjt 

Pcnphrasc  ^"^  '^^^  being  produced  at  the  time  the  codicil 
V. Lord  was  executed;  but  in  one  which  afterwards 
down,  came  before  the  Court,  the  mere  production 
comyns     ^^  ^^  ^^  ^^^  ^^^  ^^*  ^^  ^^  sufficicnt  to  give 

3^4-      *  •  it 
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it  vulidiiy.    The  testator  having,  by  a  will  not   Ch.xiv. 
witnessed,    devised  lands,  afterwards  made  a      ^'^\ 
codicil,  and  taking  the  codicil  in  one  band  and     iytfit- 
tlie  will  in  the  other,  said,  "  This  is  my  will     '^"^^' 
whereby  I  have  settled  my  estate,  and  I  pub* 
lish  this  codicil  as   part   thcreot^"   and  tiien 
signed  the  codicil  (which  lay  upon  the  table 
with  the  will)  in  the  presence  of  seven  wit-s^ 
nesses,  who  subscribed  it  in  his  presence.   The 
testator  then  put  the  will  and  codicil  together 
into  a  sheet  of  paper,  and  sealed  them  up  in  the 
presence  of  the  same  witnesses,  bat  the  will 
was  not  unfolded  in  their  presence,  nor  did 
any  of  them  write  their  names  upon  it  or -on 
the  paper  wherein  it  was  inclosed,  and  not-     » 
witiistanding  the  fact  of  tlie  will  being  so  pro- 
duced, and  the  codicil  itself  reciting  the  will 
and  the  words  "  I  by  this  codicil,  which  I  ap- 
**  point  to  be  taken  as  part  of  my  will,"  being 
used  in  it,  Parker,  Ch.  Justice,  and  the  Court, 
on  a  trial  at  bar,  held  the  will  to  be  void.    . 

In  the  above  cases  the  Court  evidently  .con- 
sidered the  codicil  as  a  separate  instrument 
from  the  will,  and,  upon  that  ground,  deter-* 
mined  that  there  was  no  due  attestation  of  the 
former  ;  but,  if  several  instruments  are  written 
by  a  testator  on  tlie  same  paper,  and  it  plainly 
appear  that  his  intention  was  that  all  should  form 
but  one  will,  and  not  a  will  an(f  codicil;  in  such 
case  the  execution  of  the  last  will  be  considered 
as  the  execution  of  the  whole ;  and,  therefore,  dcm. 
where  the  testator  wrote,  upoq  a  sheet  of  paper,  a  5*15"  ^' 

will,   Burr,  549. 
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Part  II.    will,  dated  2d  May,  1752,  whereby  he  disposed 

JttesMioM  of  lands,  and  signed  it,  but  which  was  not  sealed 

msus.     or  attested ;  and  afterwards  wrote,  on  the  same 

"•" "  sheet  of  paper  a  memorandum,  dated  5th  Jan* 

1754,  wherein,  after  disposing  of  some  per- 
sonalty, he  added,  ^'  this  is  not  to  disannul  any 
of  the  former  part^  made  by  me  the  lid  of 
May,  1752,  except  that  my  wife  shall  not  be 
liable  to  pay  my  son  Johny  &c."  and  subscribed 
the  latter  memorandum,  and  publi^ied  the 
whole  in  the  presence  of  three  witnesses;  the 
Court  held  this  a  good  attestation  of  the  whole, 
which  they  considered  as  one  will,  the  second 
being  a  mere  continuation  of  the  first.  In  this 
case  Lord  Mansfield  observed,  the  memoran- 
dum was  not  called  a  codiciL  But  even  sup- 
posing the  second  were  called  a  codicil^  yet  if 
written  on  the  same  piece  of  paper  "  it  seems," 
as  is  observed  by  Mr.  Powelly  "  that  whether 
the  subscription  belongs  to  both  instruments 
is  a  fact  to  be  determined  by  a  Jury  on  all  cir- 
cumstances." There  certainly  would  be  no 
danger  in  leaving  il  to  the  Jury  in  such  case, 
as  there  might  be  when  the  will  and  codicil 
were  written  on  separate  papers^  for  one  paper 
could  not  be  substituted  for  anotlier,  as  might 
be  the  case  if  the  attestation  of  a  codicil  on  a 
separate  paper  were  to  be  under  any  circum- 
stances considered  as  an  attestation  of  a  for-* 
nier  will. 
Igj.^  *  A  will,  indeed,  made  at  one  time,  on  several 

I  Eq.  Cat.  jjheets  .of  paper,  ba$  been  held  to  be  valid, 

Abr.403.  r   f     9  » 

7*  .  -6  though 
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though  all  the  sheets  are  not  signed  by  the  Ch.  xiv. 
witnesses ;  but  every  part  of  it  must  be  present  j^^^lJ^^ 
at  the  time  of  the  execution,  for  if  the  last    fy  f^tt- 
piece  of  paper  only  is  attested  by  three  wit-     "^^'^ 
nesses,  and  none  of  them  ever  saw  the  firft,  it 
is  not  a  good  will.    But  unless  this  fact  be  ex- 
pressly proved,  the  presumption,  in  cases  where 
the  sheets  correspond,  will  be,  that  the  whole 
will  was  in  the  room  at  the  time.    And^  there-  bo„<j  ^, 
fore,  where  a  testator  made  his  will,  consisting  j^^^'  ^ 
of  two  slieets  of  paper,  all  of  his  own  hand-  1773. 
writing,  and  signed  his  name  at  the  bottom  of 
each  page,  and  made  a  codicil  also  of  his  own 
handwriting  on  a  single  sheet,  and  then  shewed 
the  whole  of  the  will  and  codicil  to  one  witness, 
who  attested  both  in  his  presence;  and  two  other 
persons  coming  in  immediately  afterwards,  the 
testator  shewed  the  codicil  and  last  sheet  of 
his  will  to  them,  and  sealed  and  published  both 
papers  in  their  presence,  and  they  attested  both 
instruments;  and  the  whole  will  anil  codicil, 
after   the  death  of  the  testator,"  were  found 
wrapped  up  in  the  same  paper  in  his  bureau^ 
but  the  two  sheets  of  the  will  not  pinned  toge- 
ther ;  this  was  held  to  be  a  good  attestation, 
though  the  two  last  witnesses  never  saw  the 
first  sheet  of  the  paper,  nor  was  it  produced 
to  them  (z) . 

The 

(x)  The  distinction  as  to  the  finding  of  evidence  and  facts, 
which  I  have  so  often  had  occasion  to  allude  to,  occurred  in  this 
case.    This  evidence  being  stated  on  a  speckl  caac^  which  it 

was 
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P&rtlL        The  witnesses  must  write  their  attestation^ 
Subscrlp-     in  the  presence  of  the  testator ;  but  what  shall 
Presence  tf  be  dceuied  to  be  his  presence  has  often  been 
J^   ^^''''    made  a  question  in  a  Court  of  Justice. 
If  the  testator  were  in  such  a  situation  that 


Sheers  v. 


GUwc(x:k  '^®  niight  have  seen  tlie  witnesses  attest  tiie 
Saik.688.  instrument,  though  there  is  no  positive  pi'oof 
Smith. '     that  he  did  see  them  do  so,  as  if,  after  seeing 
SbIIl.  395.-  the  testator  sign  the  will,  they  withdraw  to  ano- 
ther room,  and  there  sign  their  attestation  on  a 
table  opi)osite  to  die  door  of  the  room  where 
Cassonv.   the  tcstator  lies,  or  the  testator  calls  at  liis  at- 
iBrown.    tomcy's  and  executes  his  will  sitting  in  his  car- 
Ch.R.99.  riage,  and  the  witnesses,  after  seeing  the  execu- 
tion, return  to  tbe  office  to  write  their  attest- 
ation, the  carnage  being  in  such  a  situation 
that  the  testator  might  see  what  passed  in  the, 
Dayyv.     .oflicc ;  or  the  curtains  are  drawn  round  the 
ub.sup.     testator's  bed,  and  the  witnesses  attest  in  the 
game  room,  these  are  all  valid  atteatotions,  be- 
cause the  testator  had  the  poxcer  of  seeing  the 

ivat  agreed  might  be  turned  into  a  special  verdict.  Lord  Moms^ 
'  field  said,  that  the  due  execution  of  the  will  could  not  be  come 
at  in  the  method  wherein  the  matter  was  then  put,  for,  consi- 
dered as  a  speiiid  ^erMct^  it  was  defectively  found  as  to  the 
point  of  til e  legal  execution  of  the  will  \  that  every  presump* 
tion  ought  to  be  m^ide  hy  a  Jury  in  favour  of  such  a  will,  when 
there  was  no  doubt  of  the  testator's  intention,  and  that  they  all 
thought  the  circumstances  sufficient  to  prestuiu  that  the  firft 
aheet  was  in  the  room^  and  that  the  Jury  ought  to  have  been  so 
directed}  but  upon  a  special  verdict  nothing  could  be  pre- 
turned,  therefore  it  must  be  tried  over  again;  and,  if  the  Jury 
should  be  of  opinion  that  it  was  then  in  the  room,  they  ought 
to  £nd  for  the  will  generally. 

attestation 
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Attestation,  if  be  chose  to  exercise  it.    But  if  Ch.  xtv. 
the  testator  were  in  ,such  a  position  that  he  ^^^j^L 
could    not  see    the  witnesses  subscribe;    as  tionintbe 
when  the    witnesses    subscribed    in    another  tbe^Tfll'a- 
room,  out  of  his  sight/  tliough  hp  expressly  ^^''• 
desired   them   to   retire,   on   account  of    the  «Ecde&ton 
heat  and  noise  of  the  room  disturbing  him*,  V-^^^^^y; 
fittcli. execution  will  not  be  good  ;  the  design  df  Carth.79. 
the  Statute  being  to  prevent  a  wrong  paper  y.^Brodc^ 
from  being  obtruded  on  the  testator,  in  the  ^k* » P- 
place  of  the  true  one ;  and  for  this  reason  it  is,  » Machei 
that  even  if  the  testator  has  signed  his  will,  ^'^f^^^^^' 
and  be  personally  present,  yet,  if  his  mental  28S. 
faculties  are  gone  before  the  witnesses  actually  dem.Cator 
sign  their  attestation,  the  requisites  of  the  Sta-  poiigii!' 
tute  are  not  complied  with.'  ^^«' 

The  last  thii^  £o  be  considered  in  the  attest'-  oftheCn^ 
ation  of  a  will,  is,  who  may  be  witnesses  to  it.  fi^^jj^i/f 
The  Act  requires  that  they  shall .  be  credible,  *''j^j. 
but  what  persons  the  law  considers  to  be  such,    • 
has  been  matter  of  much  controversy.    I  had 
occasion,  in  the  former  part  of  this  work,  when  Ante,  159. 
speaking  of  interested  witnesses,  to  remark  the    . 
difference  of  opinion  which  prevailed  between 
Lord  Chief  Justice  Lee  and  Loj\i  Mansfield 
on  this  point,  and  to  mention  the  Act  of  Par- 
liament which  had  been  made  in  consequence 
of  the  decision  of  the  case  of  Anstey  and  Dows- 
ing.    That  Statute  has    provided  for  some 
cases ;  but,  in  such  as  are  not  within  its  express 
provisions,  it  seems  still  -doubtful  whether  wit-  powcji, 
Beiises^  interested  at  the  time  of  the  attestation,  ^^j^^^ 
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Part  If.  can  be  made  good  by  a  subsequent  release  j 
^/^/Ov-  and  it  Is  clearly  settled,  that  if  either  of  the 
jbe  mt^  Witnesses  be  infamous  at  the  time  of  subscript 
""^"'  (ion,  the  will  is  not  properly  executed. 
Pendock  To  conclude,  it  appears  from  the  foregoing 
kiSer^r!'  ^^^h  ^^^  ^^  prove  a  will  properly  executed 
Mackin-    within  the  Statute  of  Frauds,  it  must  appear  to 

dcr  2 

w^s.  i8.    b^^^  htexi  ^gned  by  the  testator,  or  some  per« 

son  for  him^  in  the  {presence  of  three  credible 

witnesses,  either  at  the  same  or  different  times ; 

that  the  witnesses  subscribed  their  names  in 

the  presence  of  the  testator,  and  that  they  all 

saw  the  same  instrument  executed* 

i^^^r       ^^^  prove  these  facts  the  original  will  should 

ma,      be  produced,   and  one,  at  Jeast,  of  the  sub- 

i^Evre!^!  scribing  witnesses,  if  living,  be  called.   .If  he 

P.  Will,     can  prove  the  due  execution  by  the  testator,  in 

Vide  Bill,   the  presence  of  himself  and  the  other  witnesses, 

^^^y^  and  their  subscription  in  the  presenee  of  the 

joiiifFe.  I    testator,  there  will  not,  unless  in  cases  where 

Goodtitie  the  wiU  is  disputed,  be  any  occasion  to  call  the 

JSdei^^r'  o^rs-     B"^  ^l^en  the  will  is  disputed,  the  de- 

chyton.    viseo  should  call  all  the  subscribing  witnesses, 

\zz^*      and  if  they  deny  the  due  execution,    or  the 

'    sanity  of  the  testator,  he  will  then  be  at  liberty 

to  call  other  witnesses. 

'When  it  becomes  necessary  to  prove  the  will 

^  after  the  death  of  all  the  subscribing^  witnesses, 

their  hands-writing  and  that  of  the   testator 

should  be  proved ;  and,  in  such  case,-  unless 

tliere  be  some  st)*ong  circumstance  tp  shew  the 

contrary,  the  presumption  is,  that  it  iras  duly 

executed; 
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tifcctited ;  add  even  where  the  form  of  attest-  Ch.  xiv. 
^tion  has  not  been  strictly  purwed,  the  jpre-  f^^  • 
sumption  w41i»  iieverthieless,  prevail.     Thus^  in    ft^^ 

two  cases,  where,  after  the  deAtb  of  all  the  wit-  ,,, [_, 

loesses,  the  attestation  appetr&d  to  be  ^'  signed^  Buds  ?« 
sealed,  published,  and  declared,  by  the  test-  Con^ns^ 
atrix,  as  her  last  will  and  testament,  in  the  p>* 

presence  of  us ^,"  and,  it  was  objected,  Pauiet,  s 

that  it  did  not  appear  that  the  witnesses  sub-  ^"^^'^ 
scribed  in  the  presence  of  the  testatrix ;  this 
fact  was  left  to  the  Jury»  and  they  found,  uodjer 
the  direction  of  the  Court,  that  the  witnessea 
did  so  subscrijbe»  and  that  the  will  was  properly 
executant 


SECTION  III, 
Of  Evidence  by  the  Heir  to  defeat  the  WiU. 

To  defeat  the  will  the  heir  at  law  may  either  B^wUmt 
prove  that  it  is  a  forgery ;  that  the  testator  was  jfl/^^ 

insane,  or  under  influence   or  coercion;   or,  

that  if  it  were  once  a  legal  or  valid  instrument, 
its  operation  has  been  destroyed  by  a  subse- 
quent act  of  the  testator. 

As  to  tlie  objection  on  account  ojT  forgery, 
the  fact  will,  in  a  great  measure,  depend  on 
the  veracity  of  the  subscribing  witnesses,  and 
on  the  hand-writing  of  the  testaton    Any  cir-  vide  aate« 
cumstance,  therefore,  which  goes  to  impeach  "'^  ^^ 
tb^  credit  of  the  witnesses,  or  to  shew  that  the 

B  B  2  »gnatur^ 
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Part  lu   signature,  purporimg  to  be  the  name  of  the 

ittsamtj.    testator,  is  not  of  hia  hand-writing,  will  be 

"       ^  proper  to  he  ^Mwced  in  evidence.    We  have 

Ante,  104.  b^ore  hid  occasion  to  consider  how  far  com- 

•       '^  parifi>io»i  of  this  signature,  with  6ther  writings  of 

.  th6  testator,  is  adnriissible. 

Inaanity-inay  be  of  three  kinds,  idiocy,  fa- 
tuity, and  madit^ss  or  lunacy. 
Fitzh.  A  -perfect  idiot,   or  twrtural  h4>rn  fool,  viz. 

one  whd  could  *ncver  t^ll  hi$  parents,  or  his 
aj^,  or  who  *i8  not  able  to  count  a  smaMf  sum 
•f-'monfe^,  or  transact  the' like  common  matters, 
i&  totaMy  iiK^apable  of  ttiaking  a  will ;  and  so 
notorious  must  this  defect  be,  that  it  is  hardly 
possible  to  suppose  the  case  of  an  attempt  to 
set  up  a  will  as  made  by  a  person  of  this  de- 
5^cription.  Persons,  indeed,  of  but  little  better 
understanding,  hiay  be,  and  often  are,  imposed 
on,  or  intimidated  by  ttese  around  them ;  but 
such  cases  may  more  properly  be  considered  as 
falling  under  the  head  of  znidue  influence  or 
coercion  than  under  that  of  incapacity  in  tlie 
testator.  » 

The  second  species  of  insanity,  nearly  allied 

in  its  nature  to  that  of  idiocy,   generally  falls 

on  persons  far  advanced  hi  life,  when  the  loss 

of  memory  and  understanding  often  renders 

those  who,  perhaps,  in  the  earlier  periods  of 

life  were  the  brightest  ornaments  of  societv, 

melancholy  instmices  of  the  infinnit\r  of  human 

of  Win-     nature.    Persons  of  tliis  description  are  inca- 

Cwc^6Co.  ^'^^^^  ^f  making  a  will  *'  for  it  is'  not  sufficient 

23.  '      '  '"*'-     *     •  \  (as 
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(«s  Lord  Coke   observes)    that  the   testator  Ch.xiv. 
be  of  memory  to   answer  familiar  and  usual    jj*  3- 

questions^  but  he  ought  to  have  a  disposing  . 

memory^  so  that  he  is  able  to  make,  a  dispo- 
sition of  lands  with  understanding  and  reason, 
xind  that  is  such  a  memory  which  the  law  calla 
sane  and  perfect  luemory-" 

Cases  of  this  sort  generidly  depend  on  a 
mixed  kind  of  evidence,  for  it  seldom  happens^ 
that  such  persons  make  wills  from  the  su^es^ 
lions  of  their  own  minds;  they  are  generally 
imposed  on  by  those  amongst  whom  they  havQ 
the  miafbrtuoe  to  be  placed;  and,  tl^erefore, 
the  conduct  of  those  around  them,  as  well  a9 
the  imbecility  of  their  own  minds,  is  generally 
the  subject  of  inquiry  in  a  Court  of  Justice* 

But  the  cases  \^bich  require  the  greatest  at- 
tention, which  frequently  baiSe  the  understand* 
ing  of  the  most  acute,  and  for  the  proof  or 
decision  of  which  no  certain  rules  can  be  iaid 
down,  are  those  of  wills  madeby  persons^  who^ 
though  in  sound  health,  and  full  vigour  of 
body,  liave  the  misfortune  to  labour  und^r  that 
mental  derangement  which  prevents  them  ilrom 
forming  just  and  accurate  notions  concerning 
Ihe  conduct  of  human  affairs.  Unlike  the  idiot^ 
who  seems  deprived  of  all  reasoning  faculties, 
jthe  madman  appears  to  reason,  and,  unless  when 
t>ie  predominant  idea  wliich  always  possesses 
these^unhappy  persons  intervenes,  be  frequently 
appears  to  reason  right;  insomuch  that  many 
instances  must  have  occurred  to  the  experience 

B  B  3  of 


n 
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Vnt  II.  of  all  who  have  been  in  the  habit  of  attending 
LuMmif.  Courts  of  Justice,  where  peraons  who  have 
been  proved  to  demonstration  to  be  utterly  de- 
prived of  reason,  having  passed,  to  common  and 
casual  observers,  as  people  of  extraordinary 
talents  and  abilities. 

The  proof  in  these  cases  may  sooaetimes  be 
of  tbe  same  mixed  natui^e  as  in  tke  preceding 
but  more  frequently  it  is  confined  to  the  stat& 
of  the  testator  only,  for  persons  of  this  de-^ 
scriptio5  are  more  accustomed  to  act  from 
their  own  whim  and  caprice  than  from  the 
suggestions  of  others.  The  following  observa- 
3  Brawn,  ^'on^  ^f  Lord  Thupl&w  in  the  Aitomey*  Gent-^ 
V?^  ^^***  ^'  ^-  -P^^w*Aer,  will  be  found  applicable  to 
most  cases  of  this  description :  ^  There  can 
be  (says  his  Lordship)  no  dUHcuky  in  saying, 
that  if  a  mind  be  possessed  of  itself,  and 
that  at  the  period  oi  time  such  mind  acte4 
that  it  ought  to  act  efficiently.  But  this  rul^ 
goes  very  little  way  towards  that  poiot  which 
is  necessary  to  the  present  subject ;  lor  tbougli 
it  be  true,  that'  a  mind  in  such  possession  of 
itself  ought  when  acting  to  act  efficiently,  yet 
it  is  extremely  difficult  to  lay  down,  with  to-^ 
lerable  precision,  the  rules  l^  which^  sqqU  i^tate 
of  mind  can  be  tried.** 

'^  The  course  of  procedure  for  the  purpose  of 
trying  the  state  of  any  party's  mind,  allows  of 
rules.  If  derangement  be  alledged,  it  is  clearly 
incumbent  on  the  party  alledging  it  to  prove 
such  derangement.     If  such  deraiigement  be 

proved^ 
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proved,'  or  be  admitted  Xq  have  existed  at  any  €h.  xiv. 
particular  pepod,  but  a  lu^id  interval'  be  al-    t^L 
ledged  to  have  prevailed  at  the  period  |terticu<»'   , 
larly  referred  to,  then  the  burthen  of  proof  at-* 
taches  on  the  party  a  Hedging  such  lucid  interval ; 
who  must  shew  sanity  and  competence  at  the  pe« 
riod  when  the  act  was  done,  and  to  whicb  the 
lucid  interval  refers ;  and  it  certainly  is  of  equal 
importance  that  the  evidence  in  support  of  the 
allegation  of  a  lucid  interval,  after  derangement 
at  any  period  has  been  established,  should  be 
as  strong  and  as  demonstrative  of  such  fact  as 
where  the  object  of  the  proof  is  to  establish  de-^ 
rangement.  7he  evidence  in  such  ca^e  applying 
to  stated  intervals^  ought  \o  go  to  the  state  and 
habit  of  the  person,  and  not  to  the  accidental 
ioteryiew  of  any  individual ;  or,  to  the  degree  of 
self-possession  ii|  any  particular  act;  for,  from  aa 
net  with  refereape  to  certain  circumstances^  and    - 
which  does  not  of  itself  mark  the  restrictioQ  of 
(b^t  mind,  which  is  deemed  necessary  in  gene-» 
ral  (o  the  disposition  and  management  of  aft 
lairs^  it.  were  certainly  extremely  dangerous  to 
draw  a  conclusion  so  geperal,  4s  that  thf$  party, 
who  had  (confessedly  before  laboured  under  a 
mental  derftngement,  was  capably  qf  doing  a9t3 
biqding  on  hiipself  aqd  Qtb^fs/^  •-• 

Wear«  next  tQ  consider  4e  evidence  neces^ 
«^ry  to  sl^w  that  a  will,  once  operating,  haa 
^ince  lost  its  force,  fl^  i^y  ^  ^^^^  ^^  ibrec^ 
ways : 

^st,  Viff  proving  aq  actual  revOcatioiVi 

3^4  «ndly,  By 
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Parf  IT,'       «ndly,  By  shewing  such  a  change  or  alteratioci 
K^M^v.  in  the  circumstances  of  the  testator  as  imply 

, such  intention  on  his  behalf,  though  he  has 

never  directly  expressed  it. 

Sdly,  By  shewing  a  clwinge  on  alteration  of 
estate  in  the  property  devised. 
29  Car.  3.       The  mode  of  proof  in  the  first  of  these  cases 

'^'  '  *  has  been  pointed  out  by  positive  law;  for,  by 
the  Statute  of  Frauds,  it  is  enacted  "  that  no 
devise,  in  writing,  of  lands,  tenements,  or  here- 
ditaments, nor  any  clause  thereof,  simll  be  re- 
vocable, otherwise  than  by  some  other  ivill  or 
codicil  in  writing,  or  other  writing  declaring  tte 
same;  or  by  burning,  cancelling,  tearing,  or 
obliterating  the  same,  by  the  testator  himself 
or  in  his  presence  and  by  his  direction  and 
consent.  But  all  devises  and  bequests  of  lands 
and  tenements  shall  remain  and  continue  in 
force  iintil  the  same  be  burnt,  cancelled,  torn, 
or  obliterated  by  the  testator,  or  by  his  direc- 
tions in  manner  aforesaid;  or  unless  the  same 
be  altered  by  some  other  wmU  or  codicil  in 
■writing,  or  other  MTiting  of  the  devisor,  signed 
in  the  presence  of  three  or  moie  witnesses,  de- 
claring the  same ;  any  former  law  or  usage  to 
the  contrary  notwithstanding.'* 

I«i#Lord        This  clause,  like  that  before  alluded  to,  ex- 

Atk.72.  tends  not  only  to  devises  of  lands,  but  also  to 
sum5  of  money  charged  uj^on  tliem,  both  must 
be  revoked  •  in  the  jsame  manner. 

By  this  clause  of  the  Act  of  Parliament, 
three  modes  of  cancellation  are  pointed  out, 

•       •        *  viz. 
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viz.   1.  The  making  arnew  will.     2.  An  express  Ch.xrVi, 
written  declaration  of  the  testator's  intention     ^^^ 
to  revoke,  signed  by  him,  in  the  presence  of  Re'vocam, 
three  or  more  witnesses ;  or,  lastly,  The  de-  * 

struction  of  the  instrument  by  burning,  tearing, 
or  obliterating. 

In  order  to  shew  a  revocation  by  the  first 
of  these  means,  it  must  be  proved,  that  the 
testator  made  another  perfect  and  complete 
will,  which  of  course  must  be  produced,  and 
proved  in  the  same  manner  as  the  original 
will ;  for  if,  by  any  informality  in  the  execu- 
tion of  such  second  will,  it  does  not  operate  as 
a  devise  of  the  land,  it  will  not  have  the  effect 
of  revoking  the  former  will;  and,  therefore, 
wliere  the  second  will  was  executed  by  the  tes-r 
tator,  in  the  presence  of  three  witnesses,  but 
they  did  not  sign  their  names  in  his  presence,'  '  Eggtct- 
it  was  held,  that  this  did  not  operate  to  cancel  speke^i 
the  first  will ;  for  there  did  not  appear  to  be  5^°T  ??• 

r,    't  1      1  •         .11     Carth.  So. 

any  mtention  of  the  testator  to  revoke  his  will,  s.c. 
without,  at  the  same  time,  making  another  dis-  Tyrcr"\^ 
position  of  his  property  ;  and,   as  the  whole  of  ^'^'  343- 
his  intention  could  not  take  effect,  the  act  done 
by  him  was  considered  as  a  nullity,  and  ^e  old 
will  remained. 

^  The  second  mode  of  cancellation,  viz.  the  vide  i  P. 
declaration  of  his  intention  to  do  so,  by  writings  y*H'  ^J** 
signed  in  the  presence  of  three  or  more  wit-  note  i. 
nesses ;  which  writing  is  not  in  itself  intended 
to  operate  as  a  will,  does  not,  according  to  the 
opinion  of  Lord  Cowpcr^  require  this  formality 

of 
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Part  11.  of  the  subscribing  witnesses  signing  in  the  pre^ 
Actual  sence  of  the,  testator,  for  this  depends  on  tlm 
,  r  .,  6th  section  of  tlie  Statute  only,  ijehich  barely 
requires  that  the  writing  shall  be  so  sisjned  by 
the  testator;  whereas,  when  that  section  speaks 
of  a  will^  such  a  will  is  intended  as  is  require^ 
by  the  preceding  section  of  the  Act. 

Lastly,  a  \v'ill  may  be  shewn  to  be  destroyed 
by  its  having  been  burned,  cancelled,  torn»  or 
obliterated,  though  no  other  instrumei^t  ha^ 
been  made  by  the  testator.  But  it  must  appear 
in  proof  that  such  burning,  &c.*  i^as  done 
animo  revocandij  for  the  act  is^  only  consi<}ere4 
Ver  Lord    as  a  symbol  of  the  intentions ;  and,tberef(jrei  \f 

Cowp^i.'  ^  ^^^  ^'^^^  ^^  throw  ink,  instead  of  sangf,  op 
his  will,  though  it  might  completely  deface^  the 

will,  it  would  not  be  an  obliteratioi^  wittyin  tbi$ 

« 

p^Lord  clause  of  the  Act,  So,  if  having  two  wiUs.Qf 
F^^wuiV  different  dates  by  him,  be  should  direct  the 
34^T  former  to  be  cancelled,,  and  through  mistokQ 

the  person  to  whom  such  directioi^  wf^ce  giveg 
should  cancel  the  latter,  this  would  be.jfio  re;: 
Hydev.     vocatioq  of  such  latter  will.     On  the.  $ame 
^fcas.     principle    of   intention,    where    tbQ    te&tator 
Ak>r.  409.   having  prepared  a  second  will,  but  no(  exe- 
cuted  it  in  form,  begin  to  tear  the  first  wjll^ 
but  desisted  on  being  told  that  the  secoiyl  i(icas 
Short  dem.  not  a  perfect  instrument,  and  never  afterwards 
^^uTV   P^*"^"^*^^^  ^^^^  second  will,   it  was  hgld,  that 
^^  419-   the  first  was  not  revo)ced ;  ^nd,  in  tike  manner, 

vide 

Larkin  v.  where  intending  to  add  new  trustees  and  be* 
]^s^&Pu).  Q^^^sts,  the  testator  obliterated  the  name  of  one 
16, 109.  trustee, 
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trustoe,  and  introduced  another^  without  alter-  Ch.  xiy. 
lug  the  general  purposes  of  ttie  trust,  but  did     ^^ 
not  republish  his  will,  so  as  to  give  efficacy  to  B^vocaHm. 
it  as  a  new  devise,  the  Court  were  inclined  tp  '^ 
be  of  opinion  that  the  whole  wiH  remained  un- 
altered ;  but  they  determined  that  at  most  it 
was  a  revocation  pro  tanto  only,  and  did  not 
U>taUy  destroy  the  will. 

On  the  other  hand,  if  it  plainly  appear  that  Bibbdem, 
the  testator  fntendod  to  cancel  the  will,  and  i!^;,, 
did  any  ac^  towatds  foch  cancellation,  though  Bbcicnj* 
its  destmction   wns    not  completed,  it  wilt 
amoont  to  ^  revocation  ^  and,  therefore,  where 
%  testator  (having  ofbon  declared  himself  dissa* 
ti^fied  with  ki%  will,)  being  in  bed  near  the  |ire» 
ordered  a  person  who  wa^  in  the  room  to  fetch 
it,  and,  alter  looking  at  it,  gave  it  a  rent,  and 
threw  it  on  the  fire,  from  whence  it  fell,  but 
would  have  been  burned,  had  not  the  person 
who  win  sp  desired  to  fetch  it,  taken  it  off  the 
fife,  unobserved  by  the  testator,  it  was  held  to 
be  a  revocation;  (a)  and,  if  having  made  two  SIrWw. 
parts  of  a  will,  the  testator,  animo  reoocandij  (felted 
destroy  one,  it  is  sufficient  to  annul  both.  vidT  Bur^* 

These  eases»  therefore,  depending  entirely  tonsbanT. 
upon  the  intention  of  the  testator,  are  altoge-  oo^J^^. 
ther  the  subject  of  parol  evidence,  and  resolve  ^|J^J  ^* 

(^)  There  were  «c?er»l  other  circumi taiicet  in  this  c^isc  of 
iubitqaent  dedantioaa  and  devises  of  the  testator  \  but  these 
were  considered  merely  as  confirmatory  of  the  intention  ex- 
pressed at  the  time  he  did  the  act. 

themselves 
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Part  II.    themselves  into  a  question  of  fact  to  be  deter* 
Jmpliid    mined  by  the  Jury. 
,_      The  doctrine  of  implied  rerotaiion^  by  rea- 

9 

son  of  an  alteration  in  the  circumstances  of 
the  testator,  was  borrowed  from  the  civil  iaw, 
and   has   been   but   recently  introduced  into 
Westminster  Hall,  in  cases  of  devises  of  landed 
Cbrifto-     property.    It  is  now,  however,  cletriy  settlcd; 
SiristD-     ^^^^  ^^  marriage  of  the  testator,  and  the  birth 
pber,  cited  of  a  child  subsequent  lo  tbe  time  of  makiflg  bis 
55.  '         will, '  wherein  no  provision  is^  made  £ot  the  ob- 
S^ca^™*  jects  of  these  relations,  whether  sut:h»  cabild  be 
shire  ▼•      born  in  the  life-time  of  the  testator,  or  after  bis 
shire,  5  T.  death,  and  whether,  in  tlie  latter  case,  he  iait« 
^«P-49-     of  his  wife's  being  ensient  or  not,  omouats  to 
a  revocation ;  for,  it  is  presumed,  tiiat  "wben  a 
man  makes  his  will,  he  aiineiLiesa  tacit  condition 
to  it,  that  it  shall  not  take  effect  if  there  shouM 
eftcrwards  be  such  a  total  chaujzee  in  tbe  situa- 
tion of  his  family.    But  marriage iilone  does  not 
produce  this  effect,  for  a  woman  must  be  sup* 
» Jaclcson    posed  to  take  care  that  a  suitable  piovisian  is 

V  Hurl 

cock,  cit-  made  for  her  at  the  time  of  marriage ; '  neither 
f^^S'T-  will  tbe  mere  circumstance  of  another  child 
♦  shep.  being  born  operate  to  annul  a  ji'ill,  made  by  a 
Shepherd,  married  man,  whereby  he  provides  for.  the  chil- 
cited  5  T.  ^jpgjr^  ^hen  in  esse.  *  And,  if  a  man  who  lives 
and  Ward  with  a  womau,  to  whom  he  is  not  married, 
herein ^''  makcs  a  Mill,  whereby  he  pix)vide8  for  her.  and 
a  K*^*  h  ^^^^  children  as  he  may  have  by  her,  and  after- 
vScrafton,  wards  marrics  her,  and  has  legitimate  children.' 

^Ea«t.S30,  g  t,y 
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by  her,  this  is  not  deeiiied  such  a  total  altera-    ch.  xnr- 
lion  of  his  circunistancesy  as  to  revoke  the  will     ^^'5^ 
so  made  before  his  marriage,  Revocaiiotu 

The  ground  on  which  some  of  the  earlier 
cases,  which  determined  this  alteration  of  cir- 
cumstarlces  to  be  a  revocation,  proceeded,  wa3 
an  irtiplied  intention  in  the  testator  subsequent 
to  making  the  will  to  revoke  it;  euid  as  thifi  videatitt; 
was  a  presumption  of  law,  it  was  permitted  td  "u^gg  ^' 
rebut  it  by  evidence  of  declarations  nrade  by  Ir"ss»  ^^ 
the  testator,  which  shewed  a  contrary  intention ;  441.    . 
but  since  it  has  been  put  on  the  other  ground 
of  a  condition  annexed  to  the  w  ill  at  the  time, 
and  on  which  ground  alone  the  revocation  iu 
favour  of  a  posthumous  child,  wlien  tlie  testator 
diinot  know* of  his  w-ife's  pregnancy,  can  be 
supported;  it  may  be  much  doubted,  whether 
such  evidence  can  be  received,  in  the  case  of  a 
will  of  land*.     In  the  last  case  which  came 
before  the  Court  the  J  udge<?  cautiously  abstained  ^^\ 
fro'm  gfWfig  any  opinion  on  this  point.  •  543. 

A  KiH  mayateo  bo  shewn  to  be  revoked,  by 
tirtf  ehsihg^  of  the  testator's- estate  in  the  lands 
devised,  as  if  lie  take  a  new- estate  in  them 
after  ^maknhg  theMvill.     This  does  ikjI  at  all  seethc 
depend  oh  any  iiitenrion  of  the  testator :  on  the  9^'^*  ?"* 

^      .  this  point 

contrary, '  where  he -does  an  act  for  the  very  collected 
purpose  ofmaking  his  estate  more  perfect,  and  saund/ 
his  will   more  firm,  yet,  if  by  that  act  he  ac-  ^77»^^ 
quires  a  ntw  estate^  his  will  is  revoked,  or  rather 
never  operates  oh   the  estate  since^acquired, 
any  more  than  it  would  on  any  land$  subscr 

quentjy 
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FartriL    quently  purchased.    In  these  cases  the  heimt 
^^^T  latw  must  prove  the  alteration  of  the  estate,  by 
Mm      regular  evidence  of  the  different  documeiUSi 
"    "^""^  whereby  it  was  effected* 

Having  thus  shewn  how  a  will  may  be  proved 
by  the  heir  at  la#  to  have  been  defeated^  it  will 
be  proper,  before  we  close  the  chaptor,  to  say 
a  few  words  on  the  nature  an4  effect  of  repub- 
lication ;  the  proof  of  which  will^  in  some  cases, 
extend  the  operation  of  ft  will  to  lands  not 
otherwise  affected  by  it ;  and,  in  others,  restore 
•  its  powers  after  a  revocation,  provided  it  was 

mot  actually  obliterated  or  destroyed. 

A  will  of  lands  operates  only  on  sucb  as  the 
testator  had  at  the,  time  of  making  it,  for  lands 
subsequently  acquired  do  not  pasa  by  it.     But 
as  the  will  is  ambulatory  till  the  time  of  the 
testator's  death,  a  republication  subsequent  to 
the  time  of  the  lestator^s  having  acquired  such 
additional  property  or  estate,  will  cause  the  will 
.  to  operate  thereon ;  provided  the  words  of  the 
will  are  sufficient  to  cover  such  newly  acquired 
property.    In  other  word^tl)^  effect  of  repub- 
lication is  the  same  a^  making  a  new  will,  and 
the  old  will  operates  the  same  as  if  it  had  been 
originally  made  at  the  time  of  its  republication. 
Before  the  Statute  of  Frauds  any  declara- 
tion by  the  testator  that  the  instrument  before 
executed  continued  to  be  his  >%ill,  was  held  to 
amount  to  a  republication,  and  such  is  still  tlie 
2  Atk.      law  with  respect  to  copyhold  or  leasehold  in- 
599  terests ;  but  as  freehold  estates  are  by  that  Sta- 

tute 


tute  devisable  only  in  a  particular  form,  and  Ch.xir. 
the  effect  of  republication  is  the  same  as  making  j^^l'^ 
a  new  will ;  it  foUdws,  that  a  republication  of  ti^n  of  the 

a  will  actually  revoked^  or  which  is  to  make  it  ^ 

affect  newly  acquired  property,  must  have  all 
the  formalities  which  were  required  to  make  an  Martin  r. 
original  will.    The  republication  may  be  effected  dt!^* 
either  by  a  new  execution  of  the  old  will,  or  by  ^""  44o- 
making  il  codicil,  also  attested  in  the  presence  of 
three  witnesses,  referring  to  the  will  as  an  exist- 
ing  instrument.    But  it  should  be  observed,  that 
where  the  codicil  is  properly  such,  and  fiot  a 
continuation  of  the  original  instrument,. it  will 
only  restore  the  will  or  extend  it,  and  will  not, 
however  well  made  itself,  operate  so  as  to  make 
that  which  was  invalid  in  its  execulion  a  perfect 
instrument;  wherefore,  if  a  will  be  made  with-  Attorney 
out  witnesses,   and  a  codicil  added  w  hich  is  Bamcs, 
properly  attested,  this  will  not  give  any  opera-  \^'^^' 
tion  to  the  original  will,  which  it  never  had  ^^^  ^^^ 
before. 

From  this  rule  which  requires  the  will  to  be 
republished  and  attested  in  the  same  manner 
as  was  necessary  to  constitute  an  original  will,  sav!i^^/' 
it  follows,  that  all  parol  evidence  of  an  ex-  !f^^  ^VP"* 

'  See  also 

pressed  intention  that  the  will  should  stand,  is  GooUritie 
inadmissible  in  this  case.  '  ]m^i7±. 

There  is  a  distinction,  however,  to  be  made 
between  a  will  actually  and  formally  revoked, 
and  one  which  is  only  revoked  by  the  circum- 
stance of  another  will  being  subsequently  made. 
In  the  latter  case,  we  have  before  seen  that  the  Ante,  379. 

new 
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l»art  IT.    new  will  does  not  revoke  the  old  one,  unless  it , 
Mipubtica-    be  itself  a  T)erfect  instrument :  and,  on  the  same 
WtiL       principle  that  it  was  so  determined,  U  has  been 

; —  also  held,  that  if  a  man,  having  made  two  wilk, 

dcm.  ^  keep  them  both  by  him  uncancelled,  and  afters 
Giazin  ^'  W^rds  eancel  the  last,  this  of  itself  operates  as 
4  Burr.  a  republication,  or  rather  as  a'  restoration  of 
^^*^'  the  old  will,  so  partially  and  conditionally  re- 
voked, without  any  formal  act  of  republication ; 
Barton-  but  had  the  first  will  been  actually  cancelled, 
Gilbert^  when  the  second  was  made,  the  subsequent  de- 
Cowp.  49.  struction  of  the  second  will  would  not,  of  itself, 
have  restored  the  operation  of  the  first. 


CHAP    XV. 

OF  THE  EVIDENCE  IN  ACTIONS  AGAINST 
OFFICERS  OF  JUSTICE. 

SECTION  I. 


Against  Sheriffs^  Bailiffs,  and  Gaolers. 

jcthm     /^FFICERS  of  Justice  are  often  liable  to 
agiunst     \J  actibns  for  irregular   conduct  in   their 

J_ official  stations,  and    in  most  of  these  cases 

the  evidence  materially  differs  from  that  in 
actions  against  common  persona, 

U 
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If  trespass  or  trover  be  brought  against  a    Ch.  xv* 
bailiff*^   for  any  thing  done  by  himself,  the  evi-    ^  * '" 
dence  will  be  the  same  as  against  any  other     against 
person ;  but  as  the  sheriff  seldom  does  any     ^Mng 
act  in  person,  he  must  be  connected  with  the     G^ods,^ 
bailiff y  before  the  acts  of  the  latter  can  be  evi-    ' 
dence  to  charge  his  superior.    In  this  case, 
therefore,  the  plaintiff  must  first  give  in  evi- 
dence the  warrant  of  the  defendant,  either  by 
calling   the  bailiff  to  produce  it,  or   else  by 
proving  that  it  has  been  returned  to  the  she- 
riff's office ;  and  then,  after  proving  notice  to 
produce  it,  a  copy,  or  parol  evidence  mjiy  be 
given  of  it.  (b)     But  proof  that  the  person  Drake  v. 
who  committed  the  trespass  was  the  general  g^^^'-x 
bailiff  of   the    defendant,  and    had    given    al^cpnj* 
bond  of  hidemnity  to'him,  will  not  be  sufficient 
to  connect  him  with  the  particular  transaction. 
The  foundation  being  thus  laid,  the  sheriff  is 

r 

civilly  answerable  for  all  the  acts  of  his  bailiff, 
and  proof  that  he  seized  the  person  or  goods 
of  A.  under  an  execution  against  B.  will  sup-  Sanderson 
port  the  action  against  the  sheriff;  for  though  ^'^^^* 
the  authority  1ms  not  been  strictly  followed  by  832. 
the  bailiff,  yet  when  once  the  sheriff  has  con-  y.  Krmpc, 
stituted  him  bailiff  for  that  particular  service,  l^ousl-4o- 
he  is  civilly  answerable  for  all  trespasses  or 

(b)  This  18  the  only  regular  evidence  of  a  warrant  i  but,  in 
some  instances,  where  the  original  writ  has  been  produced,  and 
the  name  of  the  officer  has  been  indorsed  the.reon  by  a  persoil 
in  the  sheriff's  office,  this  has  been  deemed  suflicient.  Se9 
Biatcb  V.  Archer,  Cowp.  63  ;  and  M*NeiI  v.  Perckard,  i  Esp.  263. 

C  c  mista«kes 
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Part  IX.    mistakes  committed  by  the  bailiff  in  the  Sup* 

Treipaji   posed  OF  pretended  execution  of  it. 

Sberiff  fir      In  actions  brought  against  sheriffs  or  their 

Goo^,     bailiffs,  for  seizing  the  goods  of  one  man  under 

an  execution  against  those  of  another,  the  most 


usual  defence  is,  that  the  goods  v/ere  fraudu- 
lently assigned  to  the  plaintiff  by  the  third  per- 
son, for  the  purpose  of  defeating  the  execution 
of  a  creditor.    In  this  case  the  sale  is  fraudu- 
Martm  v.    lent  and  void,  as  against  such  creditor ;  but  in 
Burnidji.  order  to  make  it  appear  that  he  stands  in  that 
relation,   the  defendant  must  prove  a  copy  of 
the  judgment  as  well  as  of  the  execution ;  but 
had  the  party,  against  whom  the  writ  issued, 
been  plaintiff,  a  copy  of  the  writ  only  would 
have  been  sufficient. 
Actumfor       Another  injury  committed  by  the  officer,  for 
Extortton.  ^hj^lvthe  sheriff  is  civilly  liable  to  make  amends 
to  the  party,  is  that  of  Extortion^  which  is 
punished  by  several  Statutes.    By  the  Stat  29 
Eliz.  c.  4.  certain   fees   are   given  to  sheriffs 
for  levying  executions;  and  by  the  3fi  G.  II. 
c.  28.  various  other  provisions  are  made  to  pre- 
vient  the  oppression  of  indigent  defendants  by 
the   rapacity  of  bailiffs.     If  a  bailiff  offend 
against  these  Statutes,  the  party  injured  has  his 
Woodgatc  election  either  to  sue  him  or  the  sheriff,  but 
bull,  2  T.  he  cannot  recover  penalties  against  both  for 
Rep.  14JJ.    ^ijg  sdMxe  offence.     If  he  sue  the  sheriff,  he 

PcshaJl  V.  ' 

Layton&   must  in  general  prove  the  writ,  warrant,  and 
ibid.'7i2!   misconduct  of  the  bailiff;  but  if  the  sheriff  lias 
returned  the  writ,  and  the  extortion  appear  on ' 

the 
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the  face  of  his  return,  the  warrant  is  unn6ces-    Ch.  xv. 
sary.  (q)    The  saihe  evidence  should  be  given    .  /'' 
in  the  action  against  the  bailiff.    One  of  the   ExtmUm. 

offences  enumerated  in  the  latter  Act  of  Par-       ^ " 

liament,  is  taking  more  than  by  law  is  allowed 

for  waiting  till  bail  is  given,  for  which  a  penalty 

of  fifty  pounds  is  inflicted;    but  it  has  been  Jaquesv. 

holden,  that  no  action  can  be  maintained  for  ^mb",. 

this  offence,  without  proving  a  regular  table  of  ^'P-  <^- 

fees,  settled  in  pursuance  of  that  Act,  which,  I 

believe,  has  never  yet  beeti  done. 

For  False  Returns  on  Mesne  Process ^  the   FaUi  Re- 
declaration  generally  states  the  plaintiff's  cause     ^^s^ 
of  action ;  that  a  writ  issued  and  was  delivered     ^rottis. 
to  the  defendant,  and  that  the  defendant  either 
clid  take  the  debtor,  and  afterwards  permitted 
him  to  escape,  or  else  that  he  might  have  taken 
him,   but  did  not,  and  returned  non  est  in^ 
ventus.    In  this  case,  therefore,  the  first  evi- 
dence will  be  the  plaintiff's  cause  of  action^  Alexander 
next  the  ^nt  and  return,  (d)  by  an  examined  T*^*^**" 
copy  of  the  original^  filed  of  record,  which  is  &ep.6ii. 


(c)  If  the  judgment  be  stated  in  tbe  dedaratioin  he  must  also 
^rove  th^.    Savsige  v.  Smith,  2  Blac.  iioi. 

(d)  In  Cribif  V.  Hi  mi  and  another,  1  Bos.  8c  P.  292.  where 
the  declaration  for  an  escape  on  mesne  pYDcess,  alledged  that 
the  writ  wai  indorsed  for  bail,  bjf  ^rtui  of  am  i^davit,  8cc,  the 
Court  held,  that  the  affidavit  should  be  proved,  and  that  the 
production  or  proof  of  the  writ,  whereon  the  sum  was  indoned^ 
was  not  sufficient  proof  of  this  substantive  allegation.  But  i( 
h  had  only  said,,  indorsed  for  bail  for  so  much,  then  it  would 
not  have  been  necessary ;  and,  in  the  other  case,  an  exarainedi 
eopy  would  be  safEcient;    Vide  Bui.  N.  P.  14. 

c  c  9i  sufficient 
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sufficient  evidence  of  the  writ  itself,  and  of  ltd 
delivery  to  the  sheriff;  then,  the  warrant  to  the 
officer,  in  the  same  manner  as  in  the  former 
instance ;  and,  lastly,  either  that  the  defendant 
was  once  in  the  custody  of  the  bailiff,  or  of  his 
follower  in  his  presence,  and   escaped    from 
him ;  or  else  that  notice  was  given  to  the  she- 
riff, under-sheriff,  or  bailiff,  where  the  defen- 
dant was,  and  that  he  might  have  been  arrested 
had  the  officer  thought  proper  to  have  taken 
him.     In  order  to  shew  the  amount  of  the  da- 
mages  which   he    has  sustained,   the   plaintiff 
should  also  prove  the  circumstances  of  the  de- 
fendant at  the  time  of  the  arrest,  and  that  he 
has  since  absconded,  or  become  insolvent,  for 
if  the  defendant  was  orisinallv  in  bad  circum- 
stances,  or  he  may  be  met  with  every  day,  and 
the  plaintiff  has  not  in  fact  been  injured  by  this 
negligence  of  ^the  defendant,  the  damages  will 
be  merely  nominal. 

If  the  sheriff  make  a  return  of  cepi  corpn^j 
and  the  ground  of  complaint  be  that  he  had 
not  the  defendant  forthcoming  at  the  return  of 
the  writ,  the  plaintiff  must  prove  his  debt,  the 
writ  and  return,  whichj  admitting  the  caption, 
renders  the  warrant  unnecessary.  He  must 
then  prove  that  the  defendant  was  at  large,  ot 
in  improper  custody  after  the  return  of  the 
Mattcson,  writj  that  no  bail  above  was  put  in,  and  that 
172.  ^^  '^y  these  circumstances  he  has  been  injured ;  for 
^^?^.       where  a  sheriff 's  otlicer   kept  a  defendant  in 

F.  Andcr-  * 

son,  5  T.    his  custody  some  time  after  the  return  of  the 
^  ^'  writ, 


Tempest 
V.  Lin]ey> 
Clayt.  34. 
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writ,  and  then  took  him  to  prison,  yet  as  the  Ch.xv. 

plaintiff  wa3  not,   in  fact,  delayed  or  injured,  ^     '' 

the  action  was   held  not  to  be  maintainable.  Mesne 

This  action  is  generally  brought  where  the  dc-  ^°^^"' 


fendant  has  been  permitted  to  go  at  l^rge  with-  Fuller  v. 
out  a  bail  bond,  and  the  Court  will  not,  in  such  v^^^^'ZT* 

'  '      t  Kep.  109. « 

a  case,  stay  the  proceedings  upon  the  defen- 
dant putting  in  bail. 

In  an  action  for  a  false  return  of  the  writ  Action  fir 
of  Fieri  Facias^  the  plaintiff  must  prove  exa-   ^^„^f 
mined  copies  of  the  judgment,  writ,  and  return,  FieriFacias, 
arid  give  evidence  of  the  w^arrant,  as  in  other 
cases.  He  must  then  prove,  that  the  debtor  had 
goods  within  the  county,  and  that  due  notice 
was  given  to  the  defendant,  or  his  bailiff,   of 
jhem.    If  the  property  of  the  goods  is  alledged 
to  be  in  a  third  person,  and  the  sheriff  be  in- 
demnified  by  him  to  return  nulla  bona^  the 
plaintiff  must  also  be  prepared  to  prove  the 
property  to  be   in  the  original  defendant,  by 
shewing  acts  of  ownership  by  him,  or  other 
conduct  inconsistent  with  the  claim  which  is 
?et  up. 

In  general  the  goods  of  the  debtor  are  bound  •  Smaiu 
iVom  the  time  of  delivering  the  writ  to  the  she-  Bilckin?- 
riff;  but  if  the  plaintiff,  or  his  attorney,  give  ^^^>  ^^ik. 
directions  to  the  sheriff  not  to  levy  till  a  future  Raym.251. 
day,  and  in  the  mean  time  another  writ  be  de-  g^^icy  v 
livered  to  the  sheriff,  the  plaintiff  loses  his  pri-  Wynd- 
ority ;  and  the  sheriff  should  levy  on  the  second  wiis.  44. 
writ."    In  thi^  case,  therefore,  the  sheriff  may  ^"^^F^^t 
fetixTn'nuUa  bona  on  the  first  writ,  and  support  icy, 

.  •     A  cake  % 

c  C  2J  his  N.?.6s. 
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^  Part  IL  '  his  retqrn  by  proving  the  fi^ct.    So  if  a  trad^y 
jetton  for  has  Committed  an  act  of  bankruptcy  before  the 

turn  of    writ  was  delivered  to  tbe  sheriflF,  or  being  in 
FieriFacias.  p^jg^jj  f^^j.  ^^\y^  ^^^  ^^^  ^^^^^  remain  there  so 

Cooper  V.   long  aftcrwards  as  to  make  up  two  months, 

Burr.^2o.    ^^^  ^  comoiission  issue  against  him,  this  by 

pbippen-    relation  devests  him  of  all  property  from  the 

Brigden,     first,  and  the  sheriff  must  not  proceed  to  sell, 

Bul.N.p.  thQugh  he  liad  in  fact  levied  the  ^oods.    Here 

also  the  sheriff  must  return  nulla  bona,  and 

give  evidence  pf  the  different  facts  necessary  to 

support  the  commission,  viz.  the  tradinjg  act  of 

'  bankruptcy,  &c.  ^ 

Act'mftr       Where  the  action  is^brought  against  a  sheriff 

oM^n     fP^  ^he  escape  of  one  in  execution,  the  plaintiff 

^xecuim.  may  declare  in  debt;  and  if  the  sheriff,  having 

returned  cepi  corpus,  afterwards  perqaitted  tlie 

defendant  to  escape,  the  plaintiff  naust  prove  CO7 

pies  of  the  judgment,  writ,  and  return.    But  if 

^he  escape  were  from  the  bailiff  before  the  return, 

and  the  writ  remain  unreturned  in  the  sheriff's 

Sed^ide     hands,  the  writ  itself  may  be  produced.     The 

Aixhc/'    plaintiff  should  also  in  this  case  prove  the  war- 

powp.  6y  rant,  to  shew  that  at  the  time  the  debtor  escaped 

from  the  bailiff,  he  was  invested  with  that  charac*' 

ter.  If  the  debtor,  being  in  the  county  goal,  w^s 

charged  with  a  writ  of  execution,  by  lodging  it 

with  the  sheriff,  it  will  be  necessary  to  prove  the 

fact  of  his  so  being  in  custody,  i^t  the  time  of  the 

delivery  of  the  writ;  and  to  avoid  the  difficulty 

which  might  otherwise  arise  in  this  case,  it  is 

iiL  t^j.   ^y  S^^^-  Q  ^^^^  y  ^y  ^^'  enacted,  "  That  if  any 
^f-g^  13  person 
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.  person  or  persons  whatsoever,  desiring  to  charge    cb.  xv. 
any  person  with  any  action  or  execution,  shall       ^'  '• 
desire  to  be  informed  by  the  ^Marshal  of  the  ju^^/^ 
King's  Bench,  or  Warden  of  the  Fleet,  or  their  ^^^^ 

respective  depu^  or  deputies,  or  by  any  other  

keeper  or  keepers  of  any  other  prison  or  pri- 
sons, whether  such  person  be  a  prisoner  in  his 
custody  or  not,  the  said  Marshal  or  Warden, 
or  such  other  keeper  or  keepers  of. any  other 
prispn  or  prisons,  shall  give  a  true  note  in 
wruing  thereof  to  the  person  so  requesting  the 
same,  or  to  his  lawful  attorney^  upon  demand 
at  his  office  for  that  purpose,  or,  .in  default 
thereof,  shall  forfeit  the  sum  of  fifty  pounds ; 
and  if  such  Marshal  or  Warden,  or  their  re- 
spective deputy  or  deputies  exercising  the  said 
office,  or  other  keeper  or  keepers  of  any  other 
prison  or  prisons,  shall  give  a  note  in  writing 
that  such  person  is  an  actual  prisoner  in  his  or 
their  custody,  every  such  note  shall  be  ac- 
cepted and  taken  as  a  sufficient  evidence  that 
such  person  was  at  that  time  9,  prisoner  in  ac- 
tual custody." 

In  cases  where  the  prisoner  was  in  custody  Westby*s 
of  a  former  sheriff,  the  assignment,  of  the  pri-  cq%1, 
goners  made  by  him  to  the  defendant,  should  . 
also  be  proved ;  for  the  sheriff  is  only  charge* 
able  with  such  prisoners  as  are  assigned,  upless 
be  comes  into  office  on  the  death  of  the  old 
sheriff,  in  which  case  he  must  take  notice  of  all 
prisoners  in  the  gaol  at  his  peril. 

c  c  4  If 
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Part  II.        If  the  action  be  brought  against  the  Marshal 
jictionfor  Qf  ^he  Kings  Bcnch  or  Warden  of  the  Fleet, 

Escape  of  ^ 

one  m     the  plaintiff  must  prove  the  debtor  to  have  been 

IT  # "  1 

^^^*  '^^'  regularly    committed    to    his  custody   by   the 

See  Tur-     Court,  which,  in  cases  of  crecution  it  should 

Eyie^         seem,  can  only  be  done  by  proving  an  examined 

Bos.&Pul.  copy  of  the  committitiir  entered  of  record; 

Casesthcrc  but  whcrc  the  debtor  i^  committed  on  ^,  habeas 

wigiey  V    <^^^P^^  charged  with  mesne  process,  the  pro- 

jonfs,  5     duction  of  the  habeas  corpus  itself,  with  the 

Judge's  commitment  annexed  to  it,  is  sufficient 

Watson  V.  evidence  of  such  commitment ;  but  it  must  also 

Solk.  Z72.   be  proved,   th'at  notice  of  it  was  given  to  the 

defendant  by  entering  a  memorandum  of  it  in 

the  book  kept  by  bim  for  that  purpose. 

When   a   defendant  is    in   custody   of  the 
Marshal,   and  is  to  be  charged  with  a  King's 
Bench  execution,  a  rule  is  obtained  for  the 
Marshal  to  acknowledge  the  defendant  to  be  in 
his  custody,  and  he  is  committed  upon  such 
acknowledgment.     In  this  case,   therefore,    it 
would  be  proper  to  prove  such  acknowledg- 
ment on  the  trial ;  but  if  he  be  in  custody  of 
the  Warden  of  the  Fleet,  and  is  to  be  charged 
with  a  Common  Pleas  or  Exchequer  writ,  a 
habeas  corpus  is  obtained,  the  return  to  which 
proves  the  fact  of  his  being  in  custody. 
Hawkins         Having  thus  established  the  fact  of  the  pri- 
2  Bhic.  "^^^  soner  being  in  the   defendant's   custody,   the 
Beaton V.   P^^'"^^^  '""St  next  prove  the  escape  from  it; 
Siirton,  I     by  evidence  of  the  debtor  having  been  afterr 

Bos.&Pul,  ^  , 

24,  wards 
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wards  seen  at  large;  and,  in  this  case,  whether  ch.^v. 

his  escape  were  before  or  after  the  return  of  ,(*'*, 

*  Actton  for 

the  writ,   the  sheriff  is   equally  liable  to  an  Es-apf  of 

action.    He  cannot  permit  him  to  be  out  of  his  ^xetMim, 

own  custody  for  a  moment,  and  even  where  


after  the  arrest  the  bailiff  suffered  the  defcn-  ibid. 

dant  to  go   about  on  two  different  days,    in 

company  with  his  follower,  for  the  purpose  of 

enabling  him  to  settle  his  affairs,  it  was  held  to 

be  an  escape.    So  where  a  bailiff  of  a  liberty  Boothman 

having  arrested  the  defendant,  delivered  him  Surrey,  2 

into  the  county  gaol,  this  was  determined  to  be  '^-  ^^P-  S* 

an  escape.    The  evidence  of  the  escape,  as  well 

as  that  of  the  custody,  is  rendered  much  more 

easy  by  thfe  before-mentioned  Statute  of  6  &  0  ^^^  ^^• 

Will.  Ill,  which  enacts,  "That  if  the  Marshal  f.8.^^^ 

or  Warden,  or  their  deputies,  or  the  keeper  of 

any  prison,  after  one  day's  notice  in  writing 

for  that  purpose,  shall  refuse  to  shew  a  prisoner 

committed  in  execution,  to  tlic  creditor  or  his 

attorney,    such  refusal  shall  be   av^judgcd   an 

escape." 

The  defendant  may  put  the  plaintiff  to  the 
proof  of  all  these  facts  liy  the  plea  of  nil  dc~ 
bet.  He  may  also  plead  that  the  escape  was 
against  his  will,  and  that  he  made  fresh  pursuit 
and  retook  the  prisoner  before  the  commence- 
ment of  the  plaintiff's  action  ;  but  before  such  8  &9  w. 

III.  C   27 

plea  is  received,  affidavit  must  be  made  by  the       '   * 
gaoler  that  the   prisoner  escaped  without  his  Bonafon^ 
consent  .or  privity.    This  plea  may  be  pleaded  ^  .^^l^*^'"' 
to  an  action  for  a  voluntary  escape,  for  the  126. 

plaintiff 
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Wrt  II.    plaintiiF  may,  on  such  a  count,  give  evidence  of 
£^jcalfof  *  ^^giig^^^  escape,  and  if  it  appear  that  the 
wi  m     prisoner  escaped  from  the  Rules  of  the  Kings 
^^*'  Bench  Prison,  without  the  Marshal's  know- 
Ibid,         ledge,  that  will  not  falsify  the  plea.    The  de- 
fendant may,  also,  where  the  escape  has  been 
against  his  will,  plead  and  give  in  evidence  that 
the  prisoner  returned  into  his  custody  before 
^  the  commencement  of  the  action,  which  is  equi- 

**"    valent  to  a  retaking  by  him. 

The  law  in  this  case  is  extremely  severe  on 
gaolers,  for,  if  the  prisoner  cannot  be  retaken 
on  a  fresh  pursuit,  no  excuse  i^  admitted  but 
» Eiitot  V.  the  act  of  God,  or  the  King's  enemies.  The 
Norfolk,  4  destruction  of  his  prison  by  a  riotous  mob ; ' 
T.  Rep.  ^[^g  secret  escape  of  an  alien  from  liis  custody;* 
*  Aisop  V.  or,  a  rescue  from  his  officers,  while  obeying  the 
h!bl  io8.  commands  of  a  habeas  corptis,^  furnish  no  de- 
l  p*Neii  V.  fence  to  this  action,  though  no  actual  negli- 

Mar6on,5  .     .  ,  ,  .. 

Burr.28u.  gcncc  IS  imputable  to  him. 
Vide  2  The  plaintiff  is  in  this  action  entitled  to  re- 

Blac.  1048.  cover  all  money  which  is  due  to  him  from  the 
Rep.  126.   prisoner ;  and,  therefore,  the  circumstances  of 
the  defendant  are  not  material  to  be  pjoved. 
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SECTION  II. 

Asoinst  Justices,  Constables,  and  Jtevenue 

Officers. 

In  Actions  against  Officers  of  the  Criminal    Ch.  xv. 
^Xid  Revenue  Law,  some  previous  steps  are  ren-     ^  ** 
dered  necessary  by  the  positive  rifles  of  several    justices^ 
Acts  of  Parliament,  which  the  plaintiff  must  be  ^3^/?^/! 
prepared  with  evidence  to  shew  he  has  com-  ^^^Jf^^** 
plied  with.    By  Statute  21  Jac.  I.  c.  112.  Actions  " 
against  Justices  of  Peace,  Mayors,    Bailiffs, 
Churchwardens,  Overseers  of  the  Poor,  Con- 
stables, and  other  Peace  Officers,  or  persons 
acting  in  their  assistance  or  by  their  command, 
must  be  brought  in  the  proper  county.     By 
StaL  7  Jac.  I.  c.  5.  (made  perpetual  by  the  other 
Act,)   the  defendant  may  give  every  thing  in 
evidence  on  the  general  issue,  (e)    And,  by 
^4  Geo.  11.  c.  44.  f>  I.  no  writ  can  be  sued  out 
against  a  justice  for  what  he  does  in  the  exe- 
cution of  his  of&ce,  till  notice  in  writmg  of  such 
intended  writ  has  been  delivered  to  him,  or  left 
at  his  usual  place  of  abode,  by  the  attorney  or 

(t)  B/  Stat.  4%  Geo.  HI.  c.S^.  {,6,  the  provisions  of  this 
Stat,  of  a  I  Jac.  I.  are  extended  to  persons  holding^  exercising^ 
or  being  employed  in  any  public  employment,  office,  station,  or 
capacity,  either  civil  or  military,  either  in  or  out  of  this  king- 
dom, who  have,  by  virtue  of  such  public  employment,  office, 
4ec.  powerfpft  commit  persons  to  safe  custody,  except  that  the 
piaintiflT  is  permitted  to  state  any  thing  done  out  of  this  king- 
dom, to  have  been  done  at  Westminster. 

agent 
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Part  II.     agpnt  of  the  party  who  intends  to  sucj  one  ca^* 

jjgainji     lendar    month  ( f)    before    the  suing  out  tlie 

ConstabUsy  saiTic ;  in   which  notice  must  be  contained  the 

nLoJcers.  causc  of  actiou,  and  on  the  back  of  wluch  must 

'. — -  be  indorsed  the   name  and  place  of  abode  of 

such  attorney  or  agent.  By  Se^t  S.  the  plain- 
tiff must  be  prepared  to  prove  the  noticfe  on  the 
trial ;  and,  by  Sect  5.  he  is  precluded  from  giving 
evidence  of  any  cause  of  fiction  not  contained 
in  it, 

By  the  same  Statute,  (Sect.  6.)  no  actioq 
can  be  brought  against  any  constable,  .or  any 
other  person  acting  by  his  order,  or  in  his!aid, 
for  any  thing  done  in  obedience  to  a  justice's 
warrant,  under  hand  and  seal,  >  until  demand 
made  or  left  at  the  usual  place,  of  Iris  abode, 
by  the  party  intending  to  bring  such  action,  or 
by  his  attorney  or  agent,  in  writing,  signed  by 
the  party  demanding  the  same,  of  the  perusal 
and  copy  of  such  warrant,  and  tfie.  same  has 
been  refused  or  neglected  for  the  space  of  six 
days  after  such  demand ;  and  in  case  after  such 
demand  and  compliance  therewith,  by  shewing 
the  said  warrant  to,  and  permitting  a  copy  to 
be  taken  thereof  by  the  party  demanding  the 
Jones  ▼.  same ;  (which,  it  has  been  held,  may  be  done 
yfifst^'  any  time  before  the  action  is  commenced, 
445-  though  after  the  expiration  of  six   days,)  an 

action  be  brought  against  the  constable,  &c. 

Cf)  The  day  on  which  the  act  coroplained  oMras  done  is 
included  in  th#-  reckoning.    See  Castle  v.  Burditty  3  T.  Rep. 

without 
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without  making  the  justice    a  defendant,  on  .Ch.XY* 
producing  or  proving  such  warrant  at  the  trial,     j'^„^ 
the  Jury  are  to  give  a  verdict  for  the  defen-     "^ustUes^ 
dant,  notwithstanding  any  defect  of  jurisdiction  andRe^e- 
in  the  Justice.    And,   if  the  action  be  brought  ^^^^'^'' 
jointly  against  the  Justice  and  the  constable, 
then   upon   proof  of   the  warrant,    the   Jury 
are  to  find  for  the  latter,  notwithstanding  such 
defect  of  jurisdiction;  and  if  they  find  against 
the  Justice,  the  plaintilT  is  to  recover  the  costs 
he  is  to  pay  to  such  defendant  against  the  Jus- 
tice.   If  the  Judge  certify  th^t  the  injury  was 
wilfully  and  maliciously  done,  the  plaintiff  is, 
(by  Sect.  7.)  entitled  to  double  costs;  and  the 
same  advantage  is  given  to  tlie  defendant,  in 
case  of  his  success,  by  the  before-mentioned 
Stat.   7  Jac.  I.  c.  5,    The  action  must,  by  the 
Stat  24  Geo.  II.  c.  44.  sect.  8.  be  brought  within 
six  calendar  months. 

Justices  are  still  further  protected  by  a  late  43G.11L 
Act  of  Parliament,  which  enacts,  that  in  all  ac-  ^'^^^* 
tions  whatsoever  which  shall  thereafter  be 
brought  against  any  Justice  or  Justices  of  tlxe 
Peace,  in  the  United  Kingdom,  for,  or  on  ac- 
count of  any  conviction  by  him  or  them  had 
pr  made,  under  or  by  virtue  of  any  Act  or  Acts 
of  Parliament  in  force  in  the  said  United  Kincr- 
dom,  or  for  or  by  reason  of  any  act,  matter, 
or  thing  whatsoever,  done  or  commanded  to  be 
done  by  such  Justice  or  Justices,  for  the  levy- 
ing of  any  penalty,  apprehending  any  party,  or 
for  or  about  the  carrrying  of  any  such  convic- 

.  tion 


\ 
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Fart  II.    tion  into  effect,  in  case  such  conviction  shall 

yf^kei    ^^^^  ''^^^"  quashed,  the  plaintiff  or  plaintiiis,  in 

Constables,  such  actioii  OF  actious,  besides  the  value  and 

J  p 

oficert.  amount  of  the  penalty  or  penalties  vhich  may 

have  been  levied  upon  the  said  plaintifTor  plain* 

tiffs,  in  case  any  levy  thereof  shall  have  beca 
made,  shall  not  be  -entitled  to  recover  any  more 
or  greater  damages  than  the  sum  of  two-pence, 
nor  any  costs  of  suit  whatsoever,  unless  it  shall 
be  expressly  alledged  in  the  declaration  in  the 
action  wherein  the  recovery  shall  be  had,  and 
which  shall  be  in  an  action  upon  the  case  only, 
that  such  acts  were  done  maliciously  and  with- 
out any  reasonable  or  probable  cause. 

And,  by  the  'id  Section  of  the  same  Act,  it 
is  enacted,  that  the  plaintiff  shall  not  be  en- 
titled to  recover  against  such  Justice  any  pe- 
nalty which  shall  have  been  levied,  nor  any  da- 
mages or  costs  whatever,  in  case  such  Justice 
shall  prove  at  the  trial  that  such  plaintiff  was 
guilty  of  the  offence  whereof  he  had  beeti  con- 
victed, or  on  account  of  which  he  had  been 
apprehended,  or  had  otherwise  suffered,  and 
that  he  had  un3ergone  no  gredter  punishlhent 
than  was  assigned  by  law  to  such  offence. 

Officers  of  the  Excise  (by  23  Geo.  IlL  c.70. 
f-SO,  &c.)  and  those  of  the  Customs  (by  24 
G.  III.  c.  47.  f.  35.)  are  protected  by  nearly  the 
same  regulations  as  were  made  by  the  previous 
Statutes  in  favour  of  justices.  A  month's  no- 
tice is  to  be  given,  which  is  to  contain  the  cause' 
of  action,  and  the  names  and  places  of  abode 

of 
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oF  the  person  who  is  to  bring  the  action  and   ch.  xv. 
of  his  attorney  or  agent.  The  Venue  is  confined      /'  f ' 

I'vjrj  r  Agatnst 

to  the  proper  county,  and  the  defendant  has   justices^ 
the  advantage  of  the  general  issue.     In  two  ^^^l 
respects  only  they  differ  from  the  others,  both  nueOfficers. 
of  which  are  more  favourable  to  them,  viz.  the 
action  must  be  brought  within  three  months, 
and  the  defendant,  in  case  of  the  plaintiff's 
failure,  recovers  treble  costs. 

These  Statutes  have  received  the  most  liberal 
construction  in  favour  of  Officers  of  Justice. 
They  extend  to  every  case  where  a  man  acts 
bonajide  in  the  supposed  execution  of  his  duty, 
though  he  has  transgressed  the  rules  of  law, 
and  was  not  authorized  to  do  the  act  com- 
plained of. 

If  an  Excise  Officer  assault  an  innocent  man>  Daniel  v. 
whom  he  suspects  of  being  a  smuggler,  em-  t/kcp.'n 
ployed  in  running  goods,  no  action  is  maintain- 
able without  this  notice;  but  if  he  make  his  Irving  v. 
official  situation  a  mere  pretence,  as  if  he  seize  .  t.^r^^p. 
goods  not  liable  to  seizure,  and  extort  money  4^5- 
for  the  return  of  them,  no  notice  is  necessary 
previous  to  the  commencement  of  an  action  of 
assumpsit  to  recover  back  the  money,  (g)  The 
constable  is  entitled  to  notice  only  vvhen  he 
acts  in  obedience  to  a  warrant;  if  he  act  with- 
out  one,  or  exceed  the  autliority  conferred  on  Leach,  i 
him  by  it,  he  is  not  within  the  protection  of  the  ^  buit?^ 

742.  s,c 
(g)  So  if  4  conviction  before  a  Justice  of  Peace  be  quashed, 

misumpsit  lies  against  the  constable  to  recover  back  the  money 

levied,  without  notice.    Ffltham  v.  Ttrrj,  Bull.  N.  P.  24.  * 

Statute. 
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P^rt  XL    Statute.     As  if,  under  a  general  warrant  ta 

ju^tlcil,  ^^^^^  ^^^^  authors,  printers,  and  publishers  of  a 
Contabhs,  Ubcl,  hc  apprehcud  the  plaintiff,  who  is  not 
nueOfficers.  Specifically  named ;  or,  if  being  directed  by  the 

._ warram  to  levy  the  goods  of  the  plaintiff,  de- 

Grctrn^r  scribcd  as  being  of  the  parish  of  G,  in  the 
East.  233.  county  of  K.  and  in  fact  that  part  of  the  parish 
Bhtcherv.  j^  which  the  plaintiff  resides    is  not    in  the 

Kf nip,  I  .      *■ 

H.  Biac.     county,  or  if  the    constable  of  one  hundred 

*^'"*        executes  a  warrant,  directed  by  name  to  the 

constable  of  another  hundred,   the  action  may 

Price  V.     |jg  brought  without  any  notice.     But  where  the 

Messen-  o  -^  ^ 

ger,  2B08.  Justice  by  his  warrant  reciting  that  sugars  had 
"  *'^  '  been  stolen,  and  that  there  was  reason  to  be- 
lieve they  were   concealed   in   the  plaintifl's 
house,  directed  the  constable  to  search  for  and 
secure  them,  and  the  constable  did  seize  sugar 
there,  which,   in  fact,   had   not  been  stolen,  it 
was  held,  he  was  entitled*  to  notice,  as  having 
acted  within  the  warrant. 
BrWs  V.        Where  a  man  sustains  two  characters,  either 
Bart.  2  H.  of  which  entitles  him  to  do  an  act,  he  may  ap- 
Biac.214.  ply  the  act  which  he  does  to  either  of  those 
characters,   and    claim  the  advantages  oT  it; 
and,  therefore,  where  a  lord  of  a  manor  who 
as  such  is  entitled  to  seize  the  gun  of  an  un- 
qualified person,  exercises  that  right,  and  he  is 
also  a  Justice  of  Peace  within  the  county,  no 
action  is  maintainable  without  notice,  for  the  act 
will  be  referred  to  his  authority  as  a  Justice. 
Lovelace        Kot  only  must  the  notice  be  given,  but  the 

V  Currv  % 

7T.Rcp.  form  prescribed  by  the  legislature  must  be 
^3«-  strictly 
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Strictly  followed  ;  notice  that  an  action  will  be    Ch-xv*^ 
commenced  is  not  sufficient;  the  nature  of  the    .jgafmt 
kvrit  or  process  that  is  intended  to  be  sued   ^*'''^f^ 
out  must  be  particularly  specified;*  and  the   andRe-ve- 
statement  of  the   action  in  the  notice  must  ^'  JJ^^^^^* 
have  all  the  technical  formality  of  a  declara-  "  Lovelace 
tion;  thus  a  notice  of  an  intended  action  on  It.^rZ,'. 
the  case^  for  false  imprisonment  and  assault,  ^l^* 
will  not  be  sufficient  to  enable  the  plaintiff  to 
give  evidence  on  a  declaration   for   trespass 
and  fafse  imprisonment*    So,  if  the  place  of  *strick- 
abode  of  the  plaintiff's  attorney  be  omitted,  or  ^"vvafd 
not  directly  stated,  it  is  fatal.    As  where  the  7  T.  Rep. 

.  .      .,  ^.  .  ,         ,  631,  note 

attorney  signed,   "  Given  under  my  hand  at  (c),,znd 
Durham,"  the  notice  was  holden  to  be  bad,  be-  ^^j;"^^^ 
cause  this  was  not  a  direct  allegation  that  he  3 Taylor,  v. 
resided  at  that  place;'  but,  where  the  attorney  ^£^^^^* 
signed   his  name,  JV.  S.  of  Birmingham,  it  was  rui.  553,. 
deemed  sufficient,  though  the  particular  street  and  7  t' 
was  not  named  ;*  it  being  enough  if  the  direc-  ^^^J^^\ 
tion  be  so  certain  as  to  enable  the  defendant  v.  Gough, 
to  make  a  tender.  Fiil!^55i. 

The  general  issue  being  given  in  all  these' 
cases  the  plaintiff  should,  in  cases  where  the 
record  docs  not  shew  the  action  to  have  been 
commenced  within  the  time  of  limitation,  (h) 

(h)  If  the  plaintiff  be  imprisoned  for  a  length  of  time,  he 
has  six  months  from  the  end  of  his  imprisonment  to  bring 
his  action.  Pickengili  wl Palmer,  Bui.  N.  P.  24.  But  it  has  been 
held,  that  an  action  against  a  Custom-House  Officer  for  seizing 
goods  must  be  brought  within  three  months  after  the  actual 
seizure,  notwithstanding  a  suit  Instituted  in  the  Exchequer  for  '  » 

condemnation  of  the  goods,  which  is  depending  at  the  expira- 
tion of  the  three  months.    CoiftJi  v.  Ferris,  2  H.  Blac.  14^ 

D  D  be 


_j 
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Fart  II.    be  prepared  with  the  writ  to  produce  in  CoaHj 

Against    and  if  the  defendant  was  not  served  witli  the 

coHstabUj,  first  writ,  it  must  be  cortnectcd  with  tlie  second, 

^*    ^''  as  was  before  dii-cctei^  m>  ilie  instance  of  ac* 

tions  on  Penal  Statutes.    After  ihis  preliminary 

evidence,  the  plainuft*  is  at  liberty  to^  prove  bis- 

trespass,  as  in  other  casses,  and  this  prima  Jiicie 

case  will  in  $i;eneral  call  for  an  answer  from  tlie 

defendantis^  and  throw  the  ontu  probandi  upon 

Salomon     them.    Thus  it  has  been  holden^  riiat  where  aft 

a  Biac.  . '  action  of  trespass  is  brought  against  a  Custom 

^'5*  House  Officer  for  seizing  goods^  it  is  incumbent 

on  the  defendant  to.  shew  that  the  duty  has  not 

Meiisiww    been  paid ;  and  that  even  a  condemnation  of 

v.  Pica-  * 

sance,  ib.  tlic  goods  before  Commhffioners  of  Excise  will 
Scott  ▼.  ^^^  dispense  with  the  necessity  of  this  evidence. 
Shearman,   But,  by  a  Statute  since  madci  it  is  enacted,. 

ib.  977*  »  •  1  t*      f  c 

?3Geo.      that,  in  sucli  case,  the  proof  of  payment  ot 
\\\z.'^^'    the  duties  shall  lay  upon  the  plaintiti'  and  not 
upon  the  oflicer.     If  the  officer  prove  h  con- 
demnation in  the  Exchequer,  this  is  conclusive 
evidence   rliat   the   property  is  vested  in  tlie 
King,  and  o  couiplete  bar  to"  the^  action.    But^ 
though  in  the  action  against  the  Ejxise  Of- 
^ficer,  the  Court  decided  tluit  a  condemnation: 
before  the  Commissioners  did  not  conclude  tlie 
strickhind  plaintiff,  yet,   in  an  action  against  a  Justice 
7  TTRep.  *^  ^^  ^^*^"  holdcn,  tliiit  if  he  prove  his  war- 
^3}-  rant,  and  conviction  of  the  plaintiff  of  any 

Cowp.       oflence  williin  his  jurisdiction,  it  will  be  coft- 
^^'  elusive  evidence  in  his  favour,  till  reversed  or 

quashed,  and  that  the  propriety  or  justice  o{ 
.    .  it 


« 

It  cannot  be  controverted  at  Nisi  Prius ;  but    ch.  xvi 
if  he  had  no  jurisdiction,  or  exceeded  it,  as  where     ^^]J^^ 
having  convicted  a  man  of  one  offence  in  exer-    Justices^ 
cising  his  ordinary  calling  on  a  dunday,  he  a^d  R^^e- 
afterwards  convicted  him  of  another  such  of-  "«'^^^^^- 
fence  on  the  same  day,  which  could  not  pos^ 
sibly   be    committed ;   the ,  second    conviction 
being  absolutely  void,  an  action  lies  at  the  suit 
of  the  party  injured,  without  quashing  it; '  and,  'Cripps  v. 
it  has  been  said,  that  in  actions  of  this  kind,  cowp.640. 
the  Justice  is  obliged  to  shew  the  regularity  of 
his  proceedings,  and  that  the  informations,  &c. 
upon  which  his  conviction  was  founded  must 
be  produced  and  proved  in  Court.*  »Hiii  v. 

It  may  be  proper  to  add,  to  what  has  been  jsua!7"ar 
already  said  respecting  these  actions,  that  the 
Justice  may,  by  tte  Stat.  (24  Ceo.  III.  c.44. 
f.  'Z.  and  the  Excise  and  Custom  House  Officers 
bv  ilie  Statutes  before  dluded  to,  witliin  ooa 
HiOiitb  after  the  ndtiee,  tender  amends  to  the 
party,  or  to  his  Agent  or  Attorney,  ajad  in  cage 
it  is  not  accepted,  plead  such  tender  in  bar,  to- 
gether with  the  General  Issue;  and  if  the  Jury 
find  it  to  be  sufficient,  the  defendant  will  have 
a  verdict;  and  if  the  Justice  or  Excise  Officer 
shall  have  neglected  to  have  tendered  any 
amends,  or  not  tendered  sufficient,  he  may,  at 
any  time  befoi'e  issue  joined,  pay  such  sum 
into  Court  as  he  shall  see  fit,  whereupon  such 
proceedings,  &c.  shall  be  had  as  in  other  cases 
where  a  defendant  is  pennitted  to  pay  money 
into  Court^ 

B  D  ^  Where* 
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Tin  IT.     '  Where  the  defendant  pleads  a  tender,  thr 

Agaiftit    plaintiff  may  either  reply  that  there  was  no 

Constables^  tender,  or  that  the  si>m  tendered  was  not  suf- 

w^f<i/^-  ficient;  in  the  one  case,  the  issue  will  be  on 

^-^ the  defendant ;  in  the  other,  the  evidence  will 

be  the  same  as  if  the  cause  had  stood  on  the 
General  Issue.. 


. ^    «w         m • 


CHAP.  XVI. 


©F  THE  EVIDENCE  IN  ACTIONS  BY  AND  AGAINST' 
ECCLESIASTICAL  PERSONS. 

SECTION  I. 

In  Actions  by  the  Patron  or  Parsofi  to  try 
the  Title  to,  or  obtain  Possession  of  the 
Church, 

^jtareim-  I.  T  T  7  HEN  the  Title  to  present  is  disputed, 

pttfit. 


W 


and  the  Bishop  admits  the  clerk  of  one 
patron  in  preference  to  the  other,  or*  on  ac- 
count of  the  dispute  refuses  to  admit  either,  the 
patron  whose  clerk  is  refused  admission  brings, 
his  quart  impedit  against  the  Bishop,  the  other 
patron  and  his  clerk.  In  tliis  action  the  plead- 
ings are  special;  the  declaralion  states  the 
title  of  the  plaintilS';  that  he  is  seised  of  a  ma- 
nor to  which  the  advowson  is  appendant ;  or 

of 
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x>(  the  advowson  itself  in  gross,  as  the  case  Ch.  xvi. 
may  be :  that  he,  or  tliose  under   whom   he        '  '* 
claims,  have  presented  on  a  former  occasion  ;     fedit.  - 

that  the  clerk  so  presented  has  been  instituted  — 

and  inducted  into  the  living ;  and  that  the 
church  having  become  void,  his  right  has  been 
disturbed  by  the  defendant  The  defendant, 
viz.  the  other  patron,  (for  the  Bishop  and  clerk 
usually  disclaim  any  title,)  sets  out,  in  his  plea, 
his  own  title,  and  concludes  with  a  traverse  of 
some  fact  in  the  declaratiwi,  generally  the 
plaintiff's  seisin  of  the  tnanor,  the  appendancy 
of  the  advowson  to  it,  or  the  plaintiff's  seisin 
of  the  advowson  in  gross. 

On  pleadings  so  framed  the  plaintiff  must 
bfe  prepared  with  evidence  to  support  his  claim 
as  stated  in  the  declaration,  (i)  He  must 
prove  at  least  one  presentation  by  himself,  or 
those  from  whom  he  derives  title,  and  that  the 
clerk  so  presented  was  duly  instituted  and  in- 
ducted  into  the  living.  To  shew  this  he  should 
produce  and  prove,  by  the  subscribing  witnesses, 
ihe  presentation  and  letters  of  institution,  and 

(i)  It  has  b^n  usual  to  insert  but  oife  count  in  a  declaration 
in  qyare  impedif^  and  when  the  defendant  could  demand  oyer  of 
the  original  writ,  and  avail  iiimfelf  of  any  variance  between  that 
and  the  declaration,  there  might  have  been  great  difficulty  ij^ 
doing  it ;  but  now  that  oyer  of  the  original  writ  cannot  be  ob- 
tained, there  does  not  seem  to  be' any  objection  to  the  plaintiiF 
in  this  case  more  than  in  any  other,  stating  his  title  in  a  variety 
of  ways  so  as  the  more  certainly  to  avoid  a  variance  between 
his  pleading  and  his  proof.  In  a  very  recent  instance  a  decla- 
ration was  so  drawn,  and  no  objection  made  to  it.  Birch  y*  ^ 
Bhbop  9/  Litchfield  and  Co*Vcntry,  3  Bos.  &  Pul«  444. 

V  D  5  also 
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P»rt  IT.    also  prove  the  induction  by  some  witness  present 
^^^^ZdU?'  *^  ^he  time,  (j)  or  at  least  prove,  that  the  person 
^    *         so  instituted  continued  in  peaceable  possession 
of  the  church.     If  tlie  letters  of  institution  u^e 
lost,  the  bishop's  register  should  be  produced, 
and  as  a  presentation  may  be  by  parol,  that 
Vide  ante,  alone  has  been  holden  to  be  sufficient,  and  where 
a  blank  was  lefl  for  the  name  of  the  patron, 
parol  evidence  was  received  to  shew  who  was 
the  person  actually  presenting.    In  cases  where  ^ 
there  is  reason  to  apprehend  evidence  of  title 
in  the  defendant,  it  will  be  proper  to  prove  at 
many   instances  of  presentation  as  possible; 
for,  as  this  is  the  only  way  of  exercising  the 
right,  every  instance  gives  additional  stiT.ngth 
Hob.  163.   to  the  title.    But  if  the  defendant  merely  pledd 
the  general  issue,  viz.  that  he  did  not  disturb,  the 
title  does  net  come  in  question,  and  the  plain* 
tiff  may  either  have  judgement,  or  go  for  da- 
mages by  proving  the  disturbance,    to   shew 
which  be   must  prove   the  presentation,   ilie 
l^ishop's  refusal,  and  the  institution  or  present- 
ation of  the  other  clerk. 
Vanghan,        The  defendant,  in  cases  where  his  clerk  also 
}iob.  163.   has  been  refused  admission,  must  not  only  be 
prepared  with  evidence  to  controvert  the  title  of 
the  plaintiff,  and  shew  that  the  former  presen- 
tation was  an  usurpation  upon  his  right  j  but 
must  also  support  his  own  title,  by  the  like 

(J)  As  to  the  manner  ef  ixdiietwiy  and  the  different  acts  nc- 
pcscary  to  be  done,  set  Bura^a  Ecdesiaiticsd  Title  Bm^i* 

evidence 
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icvicfence  as  was  necessary  on  the  part  of  t{\t  ch.xvi. 

plaintiff,  because,  in  this  case^  both*  parties  are  /•'*. 

Victors,  and,  if  the  verdict  be  found  for  the  de-  fedh. 


fendant,  and  his  title  established,  he  is  entitled  " 

40  Imve  his  clerk  admitted. 

If  the  issue  be  upon  the  avoidance,  the 
manner  in  which  it  is  stated  is  not  very  mate- 
rial; an  avoidance  by  the  death  of  the  last  Co.  Lit, 

282  a* 

incumbent,  will  support  an  allegation  of  an 
avoidance  by  privation j  and  if  the  allegation  Dyer,  377. 
on  the  other  hand  be,  that  the  church  beeame  ^' 
'  void  by  his  death,  it  may  be  shewn,  that  he  haa 
taken  another  Hving  without  the  necessary  dis« 
pensation,  for  the  manner  of  tlie  avoidance  is 
not  the  title  of  the  plaintiff,  but  the  avoidance 
itself.    In  cases  where  the  acceptance  of  an-  ibid, 
other  living  is  made  the  ground  qf  the  action,  it 
must  be  proved  that  the  parson  subscribed  the 
ttiirty-nine  articles  upon  his  appointment  to 
the  second  benefice,  for  unless  he  has  so  done, 
although  instituted  and   inducted  into  it,  he 
never  became  lawful  parson  of  it;  and,  there- 
fore,  did  not  avoid  the  first    But  if  he  has  sub-  shute  v. 
scribed  the  articles  on  his  appointment  to  the  vau^haiL 
second  living,  though  he  may  afterwards  for-  ««9« 
feit  it,  by  noX.  reading  them  within  two  months 
after  his  induction,^ yet  the  first  living  becomes 
void. 

In  cases  of  this  kind  it  may  be  necessary  for 
the  defendant  to  prove  his  dispensation^  as 
i^Iiaplain  to  some  nobleman;  and,  it  should 
seem,  tbat  unless  the  retainer  be  k)s4^  )t  should 

i>  P4  be 
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Part  ir.    be  proved  like  other  instruments  by  the  pron 
stuareim-   duction  and  evidence  of  the  subscribing  wit- 
ness ;  it  has,  however,  been  said,  that  the  oath 
tit.Rcp.i.  of  any  person  who  has  seen  the  retainer  under 
hand  and  seal  is  good;  but  that  a  copy  of  it, 
entered  in  the  Court  of  faculties  is  not  sufficient. 
If  the  issue  be  proved  for  the  plaintiff  the 
Jury  should  enquire,  1st,  Whether  the  church 
be  full,  and,  if  so,  upon  whose  presentatiqn ; 
for  If  upon  the  defendant's  presentation,- the 
clerk  is  removable.     2ndly,  The  value  of  th^ 
living,  to  enable  them  to  assess  damages  ac- 
cording to  the  Statute  of  Westminster.     3dly, 
In    case    of    plenarty    upon    an    usurpation, 
whether  six  calendar  months  have  passed  be- 
tween the  times  of  the  avoidance  and  bring- 
ing the  action,  for,  if  that  time  has  passed, 
the  case  will  not  be  within  the  Statute,  which 
only  permits  a  usurpation  to  be  devested  by  a 
presentation  brought  infra  fempus  semesire. 
These  facts  are  seldom  matters  of  dispute  in 
the  cause ;  but,    unless  admitted,  the  plaintiff 
should  be  prepared  with  evidence  to  ascertain 
them. 
Ejectmenu       IJ.  Where  the  parson  has  been  admitted,  in- 
stituted, and  inducted  into  the  living,  and  any 
person  afterwards  keeps  possession  of  the  par- 
sonage house,  or  glebe,  or  continues  to  receive 
tlie  tithes,  ejectment  is  the  proper  remedy  to 
Snowdcm.  recover  the  possession.     In  this  action  he  must 
PhiiTiprT   P^^^^   W^  admission,   institution,  and  induc- 
sid.  220.   .  tion ;  and  it  was  formerly  holden  to  be  necessary 

for 
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far  him  to.  prove  also  .that  he  had  read  and    cb.  xvi. 
subscribed  the  thirty-nine  articles,  according     /•  *• 
to  the  Statute,  and  declared  his   assent  and    "^^  "^^ 
consent  to  all  things  contained  in  the  Book  of 
Common  Prayer.    Of  this,  however,  he  is  not  Powell  v. 

11     1    ^         .  .J  I  Miibank. 

now  compelled  to  give  evidence,  unless  some  3Wii8.3cc. 
ground  be  laid  by  the  defendant  to  shew  that  |  *^*^g  ^ 
he  has  not  complied  with  those  requisites ;  for, 
the  presumption  is,  that  every  man  has  con- 
formed to  the  law,  until  there  is  some  evidence 
to  the  contrary.  Neither  is  the  plaintiff"  obliged  vide  Bui. 
to  prove  any  title  in  bis  patron,  for  institu- 
tion and  induction,  though  upon  the  present- 
ation of  a   stranger,  is  sufficient  to  put   the 
rightful  patron  to  his  guar e  bnpedit. 


SECTION  IL 

In  Actions  fbr  Tithes. 

Where  the  Tithes  have  been  taken  by  the   ^^f^f^ 
defendant  under  an  agreement  and  composition  ^ 

with  the  plaintiff,  assumpsit  on  the  contract  is 
the  proper  remedy ;  and  no  further  evidence  is 
necessary  in  this  case  than  the  occupation  of 
the  defendant,  his  contract  with  the  plaintiff* 
and  the  retaining  of  his  tithes  in  consequence 
of  such  contract. 

But  where  there  is  no  existing  contract,  and 
the  farmer  has  neglected  to  set  cKit  his  tithes, 

or 
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Part  IT.    OV  has  made  a  fraudulent  and  colourable  ae- 

Action  jir  vera  nee,  and    then    carried   them  awav,    the 

; proper  remedy  for  predial  tithes,  r/r.   corn, 

hay,  and  such  like  things,  which  arise  imme^ 
riiately  from  the  earth,  is,  by  action  of  debt, 
fOundeJ  on  the  Stat,  of  'i  &  3  Edw.  VI.  c.  is. 
which,  in  such  case,  gives  treble  the  value  of 
the  tithes  withheld. 

Vide  Bui.  In  ordinary  cases  it  will  be  sufficient  itithis 
■  ' '  '  action  for  the  plaintiff  to  prove  himself  in  pos- 
session of  the  rectory  or  tithes,  without  enter- 
ing into  his  title;  as,  where  he  has  been  some 
lime  in  the  uninterrupted  receipt  of  tithes  from 
the  different  landholders  in  the  parish,  and  na 

Wyburd     quc  has  disputed  his  title.    But  the  mgre  cir-» 

V.  Xuck 

I  Bos.  &    cumstance  of  his   having,    as   farmer  of  the 
PUL458.    ji^jjgg^  called  a  meeting  of  the  parishioners  to 
treat  with  them  as  to  a  composition,  when  no 
agreement  took  place  in  consequence,  is  not 
sufficient,  although  no  one  at  that  meeting  dis* 
puted  his  title.    In  cases,  tlierefcre,  where  no 
acknowledgment  of  his  title  has  taken   place, 
be  must  prove  it.    If  he  claim  as  parson,  hq 
must  prove  his  ordination  by  the  bishop,  his 
K^p^"o    institution  and  induction  into  the  living,  and, 
Ifc.  as  said  in  some  books,  Ins  subscription  to  the 

declaration  in  the  Act  of  Uniformity  in  the 
presence  of  the  bishop,  and  his  reading  the 
thirty-nine  articles,  within  two  months,  and  de- 
claring iois  assent  to  them.  This  latter  evidence, 
however,  since  the  case  of  Powell  and  Milbank\ 
does  not  seem  to  be  strictJy  ntctssdry^  untH 

the 
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the  contrary  is  shewn  by  the  defendant.*    If  Ch.xvr. 

the  plaintiff  sue  as  a  lay  impropriator,  the  strict        '  ^' 

proof  of  title  is  to  she<f  that  the  rectory  origi-      ^iths. 

nally  belonged  to  one  of  the  dissolved  monas-  \  * 

teries,  and  was  granted  by  the  crown  to  those  ah. 

tinder  whom  he  claims;  *  but,  as  deeds  and  in-  niy,?s^^ 

struments  are  liable  to  be  lost,  length  of  pos-  |^p-^5>- 

session,  and  old  deeds,  conveying  titles,  has  been  v.  ciark, 

deemed  sufficient  evidence  of  title,*    Wlien  the  LT'  ^^P' 
•  205  • 

plaintiff  sues  as  farmer  of  the  tithes,  he  must  "^Seiwyn  7. 

.  Baldy ; 

prove  a  lease  by  those  under  whom  he  claims.*   and  Har- 
The  plaintiff  must  then  prove  the  defendant's  q^^^^' 
4^ccupation  of  lands  within  the  parish,  his  taking  Bui.  n.  p, 
away  the  tithes,  and  the  value  of  them ;  and,  if  Bishop  v. 
there  has  been  apy  agreement  for  a  composi-  J;^'^**^ " 
tion^  he  must  shew  such  composition  to  have  ^^-  Rep^ 
been  discharged  by  six  months  regular  notice,  sed  vide 
expiring  at  the  end  of  the  year,  in  the  same  ^^^J!j? 
manner  as  in  tbe  common  case  of  a  tenancy  ubi  fup, 
from  year  to  year.    On  this  evidence  the  lands 
will  be  presumed  to  be  chargeable,  unless  the 
contrary  be  shewn,  on  the  part  of  the  defen- 
dant, and  though  they  have  never  paid  tithes,  Mitchei  v. 
that  alone  will  furnish  no  defence,  if  the  de-  ^^^^^'  ^ 

'  T.  Rep. 

claration   state    that  tithes   were  yielded  and  260. 
payable  within   forty  years   next   beibre   the 
making  of  the  Statute;  though  where  tlie  de-  Lord 
claration  merely  stated  that  they  were  yielded  ^^Hk'^ 
and  paid  within  forty  years  next  before  the  Sta*  cited  ibid! 
tute,  some  evidence  of  payment  was  required;  ^  ^' 
«iid;  though  a  layman  cwnot  prescribe  in  a  non 

decimando^ 
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P^rtif.  dcriviandn^  yet  if  the  tithes  belong  to  a  lay  iin- 
Action  for  propriator,  and  the  land  in  question  has  been 
*  " ""  ■  constantly  ploughed,  and  no  titlie  paid,  it  may 
Tide  Com.  be  ground  for  the  Jury  to  presume  a  grant  by 
itothcrai^  him,  and  severance  of  tlie  land  from  the  rec- 
riia^v"i  ^^^y*  ^^"  ^'"^  CASCy  therefore,  the  onus  will  lie 
Atk.cz?.  OR  tlie  defendant  to  shew  that  it  has  been  con- 
164,  icT    stantly  before  in  a  state  of  tillage. 

In    cases   where   the   lands  are   discharged 
from  tithes  by  a  money  payment  or  raodus,  the 
evidence  will  be  of  tlie   same  tialure  as  in  all 
other  cases  of  custom.     But  where  the  defen- 
dant contends  that  the  lands  are  wholly  exempt 
from  titlics,  he  must  shew  the  ground  of  dis- 
charge ;  for  the  mere  circumstance  of  their  not 
having  been  before  charged,  is  (as  observed 
above)  not  suflicient,  because  a  layman  cannot 
set  ap  a  prescription  de  non  decimando  whhont 
deducing  his  title  from  some  ecclesiastical  per^ 
son,  though  he  may  one,  de  modo  decimandij 
without  any  such  aid. 
Kshopof       But  though  a  layman  cannot  so  prescribe,  a 
r^r-Tcclr  ■  bishop,  or  his  tenant  or  copyholder,  may  shew 
»<jo  44.    tijat  he  and  all  his  predecessors,  seised  of  such 
a. manor  in  right  of  the  bishoprick,  have  held 
the  manor  by  them  and  their  tenants  discharged 
of  tithes;  and  the  Stat,  of  31  H.  VIII.  c.  IS. 
having  continued  the  exemption  of  lands  be- 
longing to  the  monasteries  thereby  dissolved, 
in  the  same  manner  as  those  jreligious  houses 
CJM>yed  them  before  their -dissolution,  any  lay 

person, 
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person,  upon  shewing  that  such  lands  did  b'e-  'ch.xvL 
lonct  to  a  religious  liouse  dissolved  by  that  Sta-      ^'  *' 

Actimi  Hr 

tute,  or  by  Stat.  32  H.VIII.  c.  «24.  and  that     ritha. 


wbAe  in  their  hands  they  were  exeirpt  from  

tithes,  may  hold  such  lands  discharged  from 

them,  in  the  same  manner  as  they  were  enjoyed  vide  Hob. 

by  tlie  monastery.  *^^" 

.  The  grounds  of  discharge,  which  spiritual 
persons  enjoyed  before  this  Statute,  were  four 
in  number,  viz.  i.  By  the  Pope's  bull  of  ex- 
emption, which  may,  as  was  observed  before,  Ante,  tj. 
be  proved  by  the  bull  itself,  or  an  exemplifica- 
tion of  it  under  the  bishop's  seal,  and  proof 
tliat  the  lands  in  question  belonged  to  those 
mentioned  in  it. 

.  Sndly,    By   prescription,  and   unless   it   b6  Nashr. 
proved   that  the  lands  have  paid  tithes,  the  cro.EJix. 
mere   circumstance  of  their  having  belonged  *^' 
to  a  monastery  so  dissolved,   will   be  prima 
facie  evidence  that  they  immemorially  held  it 
discharged  of  tithes.    The  religious  house  must  Hob.  y». 
be  one  fo\inded  before  the  time  of  legal  me- 
mory (I  Rich.  I.)  for. if  founded  within  that 
time,  there  could  be  no  such  prescription. 

3dly,  By  composition  real,  which  was,  when 
lands,  or  other  real  recompence,  were  assigned 
to  the  parson  as  a  compensation  for  the  tithes  of 
the  land  in  question.  This  must  be  made  with  the 
parson,  by  consent  of  the  patron  and  ordinary, 
and  may  ^xist  in  the  case  of  a  layman,-  ie^s  well  as 
of  an  ecclesiastical  person.  Those  made  with  the 
ecclesiastical  hou3e8  must,  of  course,  be  mada 

before 


■  3  Eliz. 
c.  io. 


2  Wood, 

107. 

Vide 
Corny  n's 
Rep.  649, 
and  Hob. 
297. 
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Part  rr.  before  the  Stat,  of  IS  Eliz.  c.  10.  by  which  par* 
JdioMfor  sons  and  vicars  are  restrained  from  making  any 
-.  conveyances  of  the  estate  of  their  churches^ 
otlicr  than  for  tlicir  lives,  or  twenty- one  years, 
so  that  no  composition  created  since  that  time 
can  be  supported  against  the  successor,  though 
confirmed  by  decree  of  the  Court  of  Chancery. 
To  prove  a  composition  with  a  lay  person,, 
however,  the  instrument  itself  whereby  the 
composition  was  made,  should  be  shewn^  for 
no  presumption  is  admitted  of  it 

4th]y,  By  order,  as  the  templers,  cistericans, 
and  hospitallers  of  Jerusalem ;  these,  however, 
were  exempted  only  during  such  time  as  the  lands 
were  in  their  own  occupation  and  manurance. 
To  entitle  lands  to  this  exemption  it  is  neces- 
Btmb.*i22.  ^^y  that  they  should  have  been  in  the  hands 
of  tI)o<^c  orders  before  the  Council  of  Lateran 
( 1 179);  and  it'  sl^;h  lands  have  ever  paid  tithes 
it  Mill  inchicr  a  presumption  tliat  they  were 
"WBsoa  V,   piirchaKf^d  by  them  after  that  time.    Another 
JHard.  174.  rcstrictKiu  ou  ttiis  exemption  is,  that  the  taads 
are  only  privileged  while  in  the  hamls  of  tbe^ 
person  w  ho  iias  an  estate  of  inheritftnoe  in  them 
as  a  tenant   in  fee  or  in  tail,  £ov  a  niei*e  lessee 
for  life  or  for  years  (unless  holding  immedi- 
ately umier  the  crown)  is  ehavgeobie  in  respect 
Owen,  46.  of  tbem  during  his  occupation. 
Hob.  298.       But  the  Statute  of  H.  VIII.  has  tntrodAiced 
another  exemption  which  did  not  exist  before 
it,  and  tliat  is,  where  there  was  a  unity  of  pos* 
session  by  the  religious  house,  of  the  parsonage 

and 


Lord  V. 

Tuck, 
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and  die  land  which  is  attempted  to  be  charged^   cfa.  xvl 


provided  that  such  unity  existed  from  time  im-    ■^\^'   . 
iBemorial/  and  that  no  tithe  was  paid  for  it  by  ^    Titbeu 

the  abbot  or  his  farmer ;  for  if  united  within  

time  of  memory,  or, tithe  has  been  paid,  it  is  not 
ilischarged  by  the  Statute.    However,  in  thisi  S8i'ille.%^ 
case,  as  in  the  former,  if  the  unity  be  proved,    , 
and  the  time  of  tl>e  unioo  cannot  be  ascer^ 
taiued,  and  there  is  no  evidence  of  tithes  having 
been  paid,  the  presumption  will  be  in  favour  oC 
its  exetaption*    Tbi%  therefore,  is  in  effect  the  vide  Hob« 
«anie  as  a  disclmrge  by  prescription,  and  when  ^^* 
put  specially  on  the  record  may  be  so  pleaded. 

It  may  be  proper  to  observe  on  these  several  2  Co.  47. 
modes  of  exemption,  that  they  extend  only  to  Frankiii^ 
«uch  lands  as  came  to  the  crown  by  virtue  of  ^^^• 
the  Stat,  of  5 1  and  52  H.  VIIL  and  not  to  such  225. 
as  came  to  it  either  by  27  11.  VIIL  c.  es.  which 
dissolved  the  lesser  abbeys,  or  by  1  Edw.  W. 

C.  14, 

The  fact  of  the  lands  belonging  to  a  monas^ 
tery,  &C.  is  generally  proved  by  the  survey  of 
&eir  lands  at  or  soon  after  the  time  of  tiieir 
dissolution,  or  by  some  other  public  document, 
ibe  evidence  and  effect  of  which  have  been  be-* 
fore  taken  notice  of.  Most  of  the  documents 
are  to  be  &und  either  in  the  Augmentation 
Office  or  Chapter  House. 

Another  defence,  which  may  be  made  to  ^<^^  '^^ 
actions  of  this  kind,  is  where  barren  lands  are  ivcz.  117. 
newly  inclosed.    These  are  exempted  for  seven 
years    by    the    beforc^nventioned    Statute   of 

Edward 
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Part  ir.    Edward  VL  but,  to  support  this  defence,  it  must 
^^h{r  ^^  proved,  that  the  .land  is  utterly  barren  and 

*— : unprofitable.     Land  which  when  cleared  will 

T^'n^  ^'.    immediately  yield  a  crop  without  any  manure, 

E3|ch.  Hil.  though  the  inclosure  is  attended  with  consider- 

H^rl^^'    able  expence,  is  liable  to  tithe ;  and,  therefore, 

Williams,   a  warren,  or  sheep  walk  which  is  ploughed,  a 

wood  which  is  grubbed  and  then  sown  with 

corri,  land  recovered  from  the  sea,  or  drained, 

cannot  claim  this  exemption,  unless  they  are  so 

bad  in  themselves  as  to  require  manure  before 

they  will  produce  any  crop.      ' 


SECTION  IIL 

In  the  miction  for  Dilapidations. 

i 

Action  f9r       In  the  Action  for  Dilapidations  of  the  par- 
^'ti^    sonage  house  or  buildings,  brought  against  the 

predecessor  of  the  plaintiff,  or  his  executor,  the 

plaintiff  must,  in  the  first  place,  prove  his  own 
title,  by  the  same  means  as  are  pointed  out  in  the 
case  of  an  ejectment  for  the  rectory,  or  action 
for  not  setting  out  titlies.  He  must  then  prove 
that  the  defendant  or  his  testator  was  possessed 
of  the  living,  and  this  possession  may  be  proved 
by  the  circumstance  of  his  acting  as  parson,  by 
preacliing,  taking  tithe,  &c.  Lastly,  the  plain- 
tiff must  prove  the  state  of  the  buildings  at  the 
1 2  time 


kiixie  of  the  resignation  of  the  defendant,  or  C2i.xvi. 
death  of  his  testator,  and  the  money  which    .  .'^' 
either  has  been  or  necessarily  must  be  expended  puapida- 
to  put  them  in  a, proper  state  of  repair.    As  to      **^* 
the  state  of  the  repairs,  at  the  time  when  the  vide  3 
defendant  came  into  possession,  it  seems  not  Law,n4!* 
to  be  niaterial,  if,  as  has  been  said)  he  is  an* 
swerable  for  the  whole  dilapidations,  whether 
arising  in  his  own  time  or  before ;  but,  as  this 
has  never  been  judicially  decided,  it  may,  when 
evidence  of  that  fact  can  be  adduced^  be  proper 
lo  be  prepared  with  iu 


SECTION    iV. 


In  the  Action  for  Non-Mesidtncc. 

The  first  Statute  which  authorised  the  Tern-  Acsunfir 
pOYBl  Courts  to  take  cognizance  of,  and  enforce  RgjuU^ee. 


the  residence  of  the  clergy,  was  the  £  i  H.  VIIL 
t.  13.  whereby  it  was  enacted,  that^  as  well  all 
and  evecy  person  then  being  promoted  to  any 
archdeaconry,  dean^ryj'  oi*  dignity  in  any  mo- 
nastery, or  cathedral  church,  or  other  church, 
conventual  or  collegiate,  or  being  beneficed 
with  any  parsonage  or  vicarage;  as  all  and 
every  spiritual  person  and  persons  which  there- 
after should  be'  promoted  to  any  of  the  said 
dignities  or  benefices,  with  any  parsonage  or 

E  E  vicarage, 
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l^art  II.  vicarage,  should  be  resident  and  abiding  in,  rf 
^^^m/^  and  upon  his  said  dignity,  prebend,  or  bene- 
Residemce.  fice,  Of  at  One  of  them  at  the  least ;  and  ia 

' —  case  he  should  not  keep  residence  at  one  of 

them,  as  aforesaid,  but  absent  himself  wHfully 
by  the  space  of  one  month  together,  or  by  the 
space  of  two  months,  to  be  at  several  times  in 
any  one  year,  and  make  his  residence  and 
abiding  in  any  other  places  by  such  time,  he 
should  forfeit,  for  every  such  default,  !0/.  half 
to  the  King,  and  half  to  hrm  that  would  sue 

for  the  same,  (k) 

Thus  stood  the  law  on  this  subject  till  very 

lately,  when  a  great  number  of  actions  having 

been  brought  by   common   inforruers  against 

clergymen  for  non-residence,  some  of  which 

(k)  It  is  provided  that  this  Act  shall  not  extend  to  certain 
perfons  cxceprecl  out  of  it,  and,  amongst  others,  scholars  abiding 
for  study,  trithoiit  fraud  or  covin,  at  aay  university,  and  chap- 
lains to  the  King,  Queen,  and  other  perfons  named  in  the  Act^ 
during  the  tiitie  of  their  attendance. 

The  Stat.  ^5  H.VIII.  c.  i6-  extended  the  exemption  to  xht 
cliaplains  of  the  Judges,  and  of  the  Attorney  and  Solicitor  Ge- 
neral, residing  in  their  liouscsj  and  the  28  H.  VIII.  c.  13. 
Harrowed  the  exemption  of  students  at  the  university  to  such^ 
as  were  under' forty  years  of  age,  and  who  were  present  at  the 
ordinary  lecture,  &c,  saving,  however,  the  privilege  of  tht 
Chancellor,  and  ether  officers  of  tfte  university,  though  above 
that  age. 

The  exemptions  were  again  extended  by  the  St.it.  53  H.VITI. 
c.  28.  to  one  chaplain  of  the  Chancellor  of  the  Dutchy  of  Lan- 
ea^ttr,  9XiA  of  other  officers  therein  mentioned,  rei»kiing  in  tbeif 
houses,  and  attendant  on  their  persons.  But  it  was  provided  by 
the  latter  Statute,  that  such  chaplains  should  repair  twice  a  ynr 
at  ihc  least  to  their  benefjccs,  and  there  abide  eight  days,  at 
tach  time,  to  visit"  and  irlsti^ct  their  cure,  on  paia  of  forty 
shiUingSy  &c. 

were 
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were  very  vexatious  aod  oppressive,  the  legis-  ch.  xvx. 
la ture  thought  proper  to  suspend  such  actions  j^'-^'  ^^ 
from  tione  to  timey  till  the  law  on  this  subject  Noh-  . 
should  be  well  considered,  and  some  further  ^''^^'' 
provisions  introduced ;  and  at  length  a  Statute 
was  passed  (43  G.  III.  c.  84,)  wliereby  (f.  12.) 
so  much. of  the  Act  of  €1  H.  VIILas  imposes 
the  penalty  of  10/.  on  persons  ^rein  de- 
scribed who  shall  not  reside,.  &c.  is  repeated  ; 
and  it  is  enacted,  that  thenceforth  every  spiritual 
person,  being  {possessed  of  any  archdeiaconry, 
deanery,  or  other  dignity,  prebend,  benefic<^| 
donative,  or  perpetual  curacy,  or  parochial 
ehapelry,  who  shall,  without  sufficient  cause,  as 
in  that  Act,  or  under  the  before-mentioned  Sla* 
tutes  of  «5,  «8,  or  33  H.  VIIL  is.  specified, 
or  such  other  sufficient  cause  as  would  exempt 
such  spiritual  person  from  the  pains,  penalties, 
and  forfeitures  under  the  said  recited  Acts  for 
any  non-residence,  and  who  shall  not  have  such 
licence  or  exemption  as  is  in  this  Act  menr 
tioned  for  that  purpose,  wilfully  absent  him- 
self therefrom  for  the  space  of  three  months 
togetlier,  or  to  be  accounted  at  several  times 
in  any  one  year,  and  make  his  residence  and 
abiding  at  any  other  place  or  places,  except  at 
some  other  dignity,  &;c.  of  which  he  may  be 
possessed,  shall,  when  such  absence  shall  exceed 
such  period  as  aforesaid,  and  not  exceed  six 
months,  forfeit  and  pay  one-third  of  the  annual 
value  (deducting  therefrom  all  outgoings,  ex- 
cept any  stipend  paid  to  any  curate,)   of  the 

%^%  dignity^ 
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•Tart  II.  <^ignity,  ScCf  from  which  he  shall  so  absent  faim^ 
Awmfir  self.  Andy  when  such  absence  shall  exceed 
^HSmci.  ^^^^  months,  two-thirds  of  such  annual  value  3 

r— ^ and,  when  it  shall  have  been  for  the  whole  year, 

threerfourths  of  such  annual  value ;  the  whol^ 
of  which  penalties  is  given  to  the  informer. 
But,  it  is  provided,  that  no  parsonage  that  hath 
a  vicar  endowed,  or  perpetual  curate,  and 
having  no  cure  of  souls,  shall  be  taken-  to  be, 
or  be  comprehended  under  the  name  of  bene^ 
fice,  within  the  meaning,  orxfbr  the  purpose 
of  the  Act. 

'  By  the  I4th  Section  it  is  provided,  that  no 
spiritual  person  who  shall  have  made  his  resi-r 
dence  for  the  space  of  one  whole  year,  without 
any  wilful  absence  therefrom  for  more  than 
three  months  together,  or  in  the  whole,  at 
several  times,  shall*  be  liable  to  penalties  for 
previous  non- residence,  unless  fin  action  for  re? 
covery  thereof  shall  be  comtnenced  previous  to 
|iis  having  completed  his  residence  for  a  year,  (l) 
The  several  Sections,  from  the  1 8th  to  the 
24th,  contain  various  regulations  as  to  licences 
for  non -residence  to  be  granted  by  bishops,  in 
certain  cases,  and  by  tbem  with  the  sanc- 
tion and  allowance  of  the  archbishops  in  others ; 
and  by  the  S5th  Section,    every  person  who 

(I)  The  15th  Section  continues  the  exemptioas  in  the  fbnner 
Act,  and  adds  the  chaplain  to  the  House  of  Commons,  an{I 
xnany  others  to  the  list,''  but,  by  the  i6th  Section,  the  privilcjge 
of  non-residence  at  the  university  is  confined  to  ]persont  under 
the  age  of  thirty  years. 

shall 
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shall  have  been  non-resident  by  reason  of  any  Ch.  xvi. 
exemption,  to  entitle  hitn  to  obtain  whicb,  it  j^lj^r^^ 
is  not  necessary  to  have  a  licence,  shall,  within      iv»- 
six  weeks  after  the  1st  January  in  every  year,   ^ 
notify  the  same  in  writing  under  his  liand  to 
the  ^rchbiehop  or  bishop  of  his  diocese,  and 
viay  give  -a  duplicate  of  such  notification  to 
the  registrar  of  the  diocese,  who  is  required 
to  file  it,  for  purposes  which  I  shall  hereafter 
state.      By  the   next   Section   (20.)    persons 
tvlio  neglect  to   give   such   notification   shall 
BOt  be  entitled  to   exemption   for   non-resi-^ 
deuce  between  the  expiration  of  sujch  six  weeks 
and  the  time  of  making  such  subsequent  noti^ 
fication. 

Wc  have  before  seen,  that  if  an  action  were  Beranr, 
brought  on  the  Stat,  of  ei  H.  VIII.  the  plain-  antc,»* 
tiff  was  not  put  to  farther  proof  of  the  defen- 
dant being  beneficed   with  the  living,    from 
which  he  had  absented  himself,  than  acts  done 
by  himself  as  the  clergyman  of  that  place,  such 
as   receiving  tithes,    &c.   and   the  same « evi- 
dence will  still,  I  conceive,  be  sufficient.    The 
plaintiff  must  then  prove  the  absence  of  the 
defendant  during  the  time  charged,  and  if  there  Canningr. 
is  a  parsonage  house,  his  residence  in  any  other  ^^^JJ^J^ 
house  within  the  parish  will  subject  him  to  the  S4- 
penalties  of  the  Act,  unless  he  has  the  bishop's 
licence   for  that  purpose,    according  to  the 
directions  of  it     Lastly,  He  must  prove  the 
fralue  of  the  living,  and  as  this  would  frequently 
^e  a  t^k'  of  coi^siderable  difficulty,  the  Statute 

.   *       (SeQt, 
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F^n*    (Sect.  \^.^  has  provided,  that  the  Court  xm 
^^SL^^  which  the  action  is  depending,  shall,  upon  ap- 
Rtsuitvce.   plication  nmde  for  that  purpose,  require  tlie 
"  archbishop  or  bishop  of  the  diocese  to  certiiy 
in  writing  under  his  hand  to  the  Court,  and 
also  to  the  party  named  in  the  rule,  the  reputed 
annual  value  of  the  living,  which  -  certificate 
shall,  in  alt  subsequent  proceedings  in  the  ac^ 
tion,  be  received  as  evidence  of  the  annual 
value,  for  the  purposes  of  the  Act,  M-ithout  pre- 
judice,  nevertheless,   to    the  admissibifity  or 
effect  of  any  such  other  evidence  as  may  be 
offered  or  given  respecting  the  annual  value 
thereof. 
-^Brownl.       The  defendant  was  formerly  permitted  to 
^^*  shew  ill  health,  6t  other  sufficient  reason  to 

excuse  his  absence.    But  these  excuses  are  all 
now  settled  by  the  positive  terms  of  the  Act. 
Vide  Sect.    He  cannot,  when  not  exempted,  be  permitted 
'^'  to  she\v  any  other  cause,  without  the  licence  of 

the  bishop ;  and,  if  he  has  obtained  such  licence, 
which  can  only  be  granted  upon  evidence  laid 
before  the  bishop,  the  licence  itself  will  be  suf- 
ficient evidence  for  the  defendant  in  the  action, 
and,  if  pleaded,  will,  by  the  27th  Sei^tion,  entitle 
him  to  treble  costs,  in  case  a  verdict  be  found 
for  him.  In  cases  where  the  defendant  is  ex- 
empted without  the  aid  of  a  licence,  be  mwsn 
prove  his  exemption,  by  proving  his  appoints 
ment  as  chaplain,  &c.  and  that  he  has  duly 
resided  according  to  the  several  Acts;  and,  by 
the  last  Act,  he  must  also  prove  the  delivery 
10  pf 
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of  his  notification  thereof  to  the  bishop,  or  ch.xvi. 
else,  as  was  heretofore  seen,  he  will  not  be    ./.^\ 

'  ^        ^  •'  Action  fir 

entitled  to  avail  himself  of  his  exemption.  To  Nm- 
shew  this  fact,  he  must  either  prove  the  actual  ^ 
delivery  of  it  to  the  bishop,  or  else,  having  de- 
iiveied  a  duplicate  to  the  registrar  of  the  dio- 
cese, get  a  copy  certified  by  such  registrar, 
which,  by  the  25th  Section  of  the  Act,  is  made 
sufficient  evidence  of  his  having  made  such 
notification. 


CHAP.   XVII. 

OF  THE  EVIDENCE  IN  COPYHOLD  CASES. 

TO  maintain  an  Ejectment  for  a  Copyhold.  Ejectment 
Tenement,  the  lessor  of  the  plaintiff  must   c^hoUL 

produce  the  rolls  of  the  manor,  which  shew  a  — ^^^ 

surrender  to  him,  or  those  under   whom  he 
claims ;  and,  in  general,  his  own  admittance  is 
necessary  t9  complete  his  title.'    An  heir  at  "Rumncy 
Ia\fr,  however,  may  make  a  lease,  and  maintain  Leon! Voa 
ihe  action  before  admittance ;  and  where  a  le-  Doe  dcm. 
nant  for  life  has  been  admitted  upon  this  sur-  Hdiier,  3' 
render   granting  that  estate,   his  admittance  ^^^^^' 
operates  as  the  admittance  of  the  remainder- 
man,  named  in  the  same  instrument  also,  for  it 
is  but  one  estate.*     In  a  late  case  where  a  *Aunr 

cclnic  V. 

mortgagee  brought  an  ejectmpnt  and  shewed  a  Aun- 
aurrender  to  him  before  the  day  of  the  demise  "^i^j;^^ 

'laid  zu 
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Put  11.    laid  in  the  declaration,  and  proved  his  adtnh* 
Co0toid    tance  in  consequence,  the  Court  held  he  was. 

L-  entitled  to  recover,  though,  in  fact,  the  admit-^ 

tance  was  not  made  till  long  afterwards ;  for, 
\i  hen  once  made,  it  related  back  to  the  time  of 
Hold&st    the  surrender.    In  this  case  the  Court  said,  that 
Wooilam  even  if  there  had  been  no  admittance,  yet  as 
Lam^TV.  ^g^^^s^  ^^^  mortgagor  the  ejectment  would  be 
Kfip.600.  maintainable;  assigning  as  a  reason,  that  the 
mortgagor,  being  only  a  trustee  for  the  mort* 
g^gee,  should  not  be  permitted  to  set  up  his 
legal  interest  against  the  claim  of  his  cestui  que 
Aiitc,3i7.  trust;   but  we  have  before  had  occasion  to 
observe,    that  a  different  doctrine   has  since 
been  established  from  that  which  then  prevailed 
respecting  the  action  of  ejectment. 
Read  V.  But,  when  the  lord  himself  claims  the  estate, 

Comynr*^  as  forfeited  by  reason  of  a  lease  made  by  the 
oxf.circ.  defendant,  he  must  prove,  that  the  person  who 
N.p.  107.  is  alledged  to  have  committed  the  forfeiture, 
(^^'  was  admitted  tenant  on  the  rolls  of  the  manor. 

It  will  riot  be  sufficient,  in  this  case,  to  prove 
that  his  father  was  admitted,  and  that  the  land 
descended  to  him,  and  that  he  has  paid  quit 
rents ;  for,  though  he  might  enter  to  make  a 
lease  before  admittance,  nothing  vested  in  him 
^\  hic4i  he  Could  forfeit  before  admittance  and 
eutrv. 


(k)  \U:  J.  Bulier  alio  cites  I  Lord  Rfijm.  716,  in  the  margin; 
biit>  as  .this  book  does  not  contain  any  tiling  as  to  this  point,  I 
presume  that  it  was  establiiihed  in  Read^n^  ABen. 

Another 
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Afiother*  case,  in  which  very  strict  evidence  cir.xvtt* 
hfts  been  required,  is,  when  the  lord  seizes  the    ^^y^M 
land  as  forfeited  for  want  of  the  heir  coining  in  _ 

to  be  admitted.    In  this  case  it  has  been  said,. 
th^t  the  proclamation  should  be  proved  by  viva 
vwe  evidence,  and  that  the  entry  thereof  on 
the  Court  rolls  is  not  sufficient/  It  should  be    Lonis^s 
oblerved,  however,  that  this  point  is  not  men-*  case,  i 
tinned  in  another  report  of  the  same  case  ;*  and  ^^^l^L 
in  a  lane  case^^  where  such  a  claim  was  set  up,  3^^^  j^^ 
no  such  evidence  appears  to  have  beeui  re-«  Tarrant  v. 
quirecL    It.  was  determined;  in  that  case  that  3T.  Rep. 
the  lord  could  not  seize  absoluUly  pro.dtfectu  *^^' 
tenentis  without  a  special  custom  authorising 
him  so  to  do;   and,  therefore,  to  support  a 
seizure  so  made,  it  will  be  necessary  to  prove 
^.  such  a  custom. 

To  prove  the  custom  of  a  manor,  the  first  vide  ante,. 
evidence  to  be  referred  to  will  be  the  Court  ^^' 
roUs^   and  on .  the.  aatiquity  and  uniformity  of 
these  will,  in  a  great  measure,  depend  the  vali- 
dity of  the  custom.    If  a  payment  be  claimed  12  vin. 
.  by  the  lord,  as  an  ancient  and  accustomed  pay-  '°5-  P^*  S* 
nient,  the  books  of  the  steward  or  bailiff  of  the 
manor,  whereby  he  cliarges  himself  with  monies* 
received,  may  also  be  produced ;  but,  unless  it 
appear  that  such  a  sum  of  money  has  been  from 
time  to  time  paid  by  the  tenants,  the  mere  entry  y.. 
by  the  stewards  is  very  weak  evidence.    And,  Leon.  242; 
indeed,  in  all  cases  of  custom,  as  many  instances  Grose's 
as  possible  of  its  having  been  acted  upon  should  ^^^^i^* 
he  produced,  though  we  have  before  observed,,  that  Case^ 

Fj  that  J  J- ^^ 
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TsLTt  II.    that  where  a  custom^  is  formaUy  found  by  tiie 
^sis^   homagCj  and  entered  on  the  rolls,  proof  of  ite- 

having  been  acted  upon,  is  aot  absolutely  ne- 

Ante,  87.    cessary. 

Lord  When  the  lord  brioga  a&  action  for  a  iiae 

T.^stan^*^^  not  exceeding  two  years  value  of  the  premises,. 

^79  ^       on  the  defendant's  admission  to  them,  the  de- 

'     fondant's   admission,   the  presentment .  of  the 

homage  as  to  the  valuer  and  proof  of  the  sum 

required  by  the  action  having  been  demanded 

of  the  defendant  by  letter  from  the  steward, 

is  sufficient,  without  further  proof  of  the  fine 

haying  bee^  assessed 


••• 
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No;  i. 

t  ASE  AS  TO  THE  ADMISSIBILITY  OF  DEPOSITIONS^ 
&c.  AND  HEARSAY  EVIDENCE. 

The  King  againji  the  Inhabitants  rf  Brifwiti^  3  Tirm 

Rip.  707,* 

IN  this  cafe  the  pauper  had,  in  17799  been  estanuned  upod 
oath  before  two  jufticesy  as  to  the  place  of  his  fettlementi 
and  having  dated  a  fettlement  by  hiring  and  fervice^  his  ex- 
amination was  reduced  into  writing  and  figned  by  him.  He 
continued  five  years  afterwards  working  in  the  fame  parifh,  and 
then  became  infane,  in  which  ftate  he  continued  until  the  time 
of  his  removal,  which  was  made  by  two  other  magiftrates  upon 
the  old  examination.  The  Selfions,  on  an  appeal  againft  the  or- 
der, admitted  this' examination  as  evidence  of  the  Settlements 
and  ilated  a  cafe  for  the  opinion  of  the  Court,  as  to  its  admifli^ 
bility.  The  Court  being  divided,  the  judges  delivered  their 
opinions  as  follow : 

Grose,  J.  **  The  obje6^ion  to  this  evidence  is,  that  an  agree- 
ment  muft  be  proved  either  by  the  parties  or  the  witnelFes  to  it^  and 
that  the  oath  either  of  the  party  or  the  witnefs,  is  not  admifiible 
in  evidence  when  it  is  given  in  the  abfence  of  another  who  is  to 
be  affed^ed  by  it.  To  tliis  it  is  anfwered,  firft,  that  this  exami- 
nation may  be  read,  becauie  it  is  like  a  judgment  upon  which  no 
execution  has  iffued.  My  anfwer  is,  that  it  is  not  like  fuch'si 
a  judgment;  for,  in  the  firft  place,  before  (lich  a  judgment  can 
be  obtained,  th^  party  to  bt  aife£ied  by  it,  muit  have  had  an  op- 


*  As  to  the  particular  point  of  this  cafe,  it  is  now  fettled  bjr  the  feveral 
tafcs  cited  ante,  page  63,  la.  foroe  of  which  the  Court  ekprefsly  al- 
luded to  this  cafe  of  Rex  v.  Srifwell,  and  faid  that  the  evidence  offered 
in  it  was  not  admiffible.  The  cafe  is  neverchelefs  valuable  for  the 
general principits  difcvkfled  in  it.    T.  P: 

Xa]  portunity 
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portumty  of  bcuij^  heard  j  he  iinift  nsnre  been  vbttcA  witn  il  WTify 
or  have  had  notice  of  the  proceedings.  And,  fecondly,  the 
Judgment  muit  have  been  given  by  a  court  of  competent  jorif- 
di6^ion ;  but,  in  the  prefent  caie,  I  conceive  that  theie  juftices 
had  not  juiifdi6lion  to  adminifter  an  oath.  By  the  13  9  14 
Car,  2.  they  are  empowered  only  to  remove  j  and  unlefs  they 
adminiiter  the  oath  for  the  purpofe  of  removing,  I  ^hink  it  is  no 
more  than  if  a  juftice  of  another  county  adminiftered  it.  Here 
there  was  no  removal,  and  I  do  not  fee  what  power  they  had  to 
adminiiter  the  oath  but  for  that  purpofe.  Secondly,  however,  it 
16  iaid  that  this  examination  is  competent,  becaufe  it  is  as  good 
evidence  as  that  of  a  perfon  who  had  heard  the  pauper  fay  that 
he  had  been  hired  for  a  year  and  ferved  it$  that  fuch  evidence 
would  have  been  competent,  and  therefore  that  thi<  is  ib.  As  to 
its  being  as  good  evidence  as  that  of  a  perfon  who  had  heard  the 
pauper  fay  he  had  been  hired;  there  is  this  material  difference, 
that  had  the  perfon  been  preient,  fuch  perfon  might  have  been 
croft-examined  as  to  all  that  pafled  between  him  and  the  pauper, 
if  any  part  of  it  were  to  be  heard.  But  here  we  read  only  what 
the  overfeers  chofe  to  examine  to,  and  what  the  magiftratet 
Htarfat,  thought  fit  to  ftate.  Next,  is  fuch  evidence  competent  ?  it  is 
what  is  commonly  called  bear/ay  evidince  of  a  hSt.  Now  it  is  a 
general  rule  that  fuch  evidence  is  not  adraiffible,  except  in  fbme 
few  particular  cafes  where  the  exception  (for  ought  we  know) 
is  as  ancient  as  the  nile.  A  pedigree  may  be  proved  by  reputa- 
tion ;  prefcriptive  rights  may  be  fo  proved  5  and  yet,  in  cafes  of 
prefcription,  thofe  very  pcribns,  who  are  permitted  to  give  evi- 
dence of  wliat  they  may  have  heard  from  dead  perfons  refpedting 
the  reputation  of  the  right,  are  not  permitted  to  ftate  fads  of 
the  exercife  of  the  right  which  the  deceafcd  perfons  faid  they  had 
feen.  And  I  am  not  aware  of  any  principle  upon  which  this 
.  evidence  is  admiffible,  that  may  not  extend  to  proving  by  hear- 
fey  any  agreement  whatfoevcr.  No  prtmifU  was  ftated  to  take 
this  out  of  the  general  rule,  to  (hew  why  hearfay  evidence  of  the 
agreement  ihonid  be  permitted  in  this  cafe,  any  more  than  in 
any  other.  But  cafes  have  been  cited  both  to  prove  that  this 
evidence  was  admiflible  as  hearfey  evidence,  and  as  given  upon 
oath  before  the  magiftrates.  In  R.  v.  Nutiley,  (a)  two  quelUons 
were  made,  lit.' Whether  a  fettlement  were  proved  in  Bent^vortb; 
and,  2dly,  Whether  a  fubfequent  fettlement  were  gained  in  Us- 
field.    The  fubfequent  fettlement  was  attempted  to  be  proved 

(4)  Hurr.  5,  C.  70X. 
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by  RMchael  MirrdtVs  hearfay  evidence:   The  Court  were  of 
opinion  that  a  good  fetdement  was  cAablifhed  in  Bent<wortbf  and 
JftoM,  J,  thought  the  Sefliions  wroifg  for  rejecting  the  evidence  of 
k.  Merratt^  for  **  the  widows  account  of  her  family  ought  to 
have  been  received/'    The  objection  therefore  was  not  well 
confidered,  and  for  this  reafon,  tliat,  if  it  were  evidence,  it  did 
not  prove  a  fettlement  in  Jlsfield,    In  /?.  v.  C$ln  St.  Althvin^s  (b) 
the  Court  did  not  declare  under  what  circumftances  an  exami' 
nation  upon  bath  would  be  evidence,  but  determined  that  in  that 
cafe  it  ought  not  to  have  been  admitted  at  all :  and  the  ground 
upon  which  Lord  C,  J,  Lie  proceeded,  was,  that  the  examinatioil 
was  taken  by  juftices  of  another  county,  and  that  the  peWbn 
was  then  alive  for  ought  that  appeared  to  the  contrary.    The 
obje6fcion  that  the  two  juftices  were  of  another  county,  was  im- 
tnaterial,  if  tlie  fa^s  being  proved  on  oath  behind  the  back  of 
the  adverfe  piarty  could  be  evidence,  unleft  the  Court  thought 
the  examination  muft  be  authorized  by  the  ftatute ;  and,  if  it 
tnuft,  then  the  obje^ion  applies  here  tliat  the  examination  is  not 
within  ity  becauft;  the  juftices  who  took  the  examination  did 
not  remove,  and  poflibly  they  did  not  think  the  evidence  fuflici- 
ent  to  warrant  them  in  making  the  removal.    In  R,  v.  Green- 
nvichj  (c)  the  Court  did  not  determine  whether  or  not  the  hear- 
fay evidence  was  competent :  the  obje6(iott  does  not  appear  to 
liave  been  taicen  $  but  the  Court  iaid  that  the  Seflions  had  ilated 
evidence  and  not  fa^s,  and  the  cafe  was  fent  down  to  be  re- 
flated.   Undoubtedly  however  an  idea  lias  prevailed,  that  fuch 
hearfay  evidence  is  fufficient ':  but  I  can  make  no  difference  be- 
tween efidence  neceifary  to  prove  an  hiring,  that  is,  an  agree- 
ment to  hire,  and  any  other  agreement ;  the  law  of  cviiience 
muft  be  the  fame  at  the  quarter-fefTions,  as  in  the  Courts  of  //V^/?^ 
fttinfter  Hall;  and  no  one  ever  conceived  that  an  agreement  could 
be  proved  by  a  witnefs  fwearing  that  he  heard  another  fay  that 
fuch  an  agreement  was  made.     Is  the  evidence  better  upon  the 
ground  that  it  was  upon  oath  adminiftered  by  two  jufliccs  t 
-evidence,  though  upon  oath,  to  afteft  an  ablent  perfon  is  in- 
competent, becaufe  he  cannot  crofs-examine ;  as  nothing  can 
fee  more  unjuft  than  that  a  perfon  flionld  be  bound  by  evidence 
which  he  is  not  permitted  to  hear.    Before  the  ftatute  of  Pbilip 
&  Mary  (d),  a  depofition  taken  before  the  juftice'of  the  county  ^^a^T;;J;,j 
'where  the    murder    was   committed  was  not  evidence^   even 

{h)  Burr.  S.  C.  136.  (0  Bittr.  S.  C.  143. 

id)  I  fie"  2  F.  fisf  M.  f.  13.  a«*l  a  &•  3  ?.  6f  A/,  r.  10. 
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though  the  party  died,  or  was  unable  to  travel.  Why  ?  beciale^ 
although  the  juftice  had  jurifdiftion  to  inquire  into  the  faft, 
the  common  law  did  not  permit  a  perfbn  accufed  to  be  afiefted 
by  an  examination  taken  in  hit  abfence,  becaufe  he  could  not 
crofs-examinc  j  and  therefore  that  ftatute  was  made.  To  this 
point  the  claufe  in  the  Mutiny  A£t(t)^  referred  to  in  the  argu* 
ment,  is  (bx>ng.  It  is  extremely  clear  that,  if  in  an  a^on  by  the 
executor  of  the  pauper,  it  were  neceflary  to  prove  this  agree- 
ment, the  affidavit  of  a  witnefs  who  was  dead,  taken  before  a 
judge  who  was  to  try  the  caule,  would  be  incompetent  to  be 
read  after  his  death.  When  then,  and  upon  what  principle, 
could  this  man*s  depofition  on  oath  become  evidence  af^er  hit 
death  ?  No  fuch  rule  of  evidence  could  exift  before  the  13  &  14 
Car.  2 1  Suppofe  the  cafe  had  exifted  the  next  year,  and  the  year 
after  the  pauper  had  gone  before  two  joftices  and  made  the  oath 
he  did,  and  after  that  upon  his  death  two  other  juilices  had  re* 
moved  his  family  upon  that  examination,  could  this  Court  have 
determined  that  hearfay  evidence  of  the  hiring  was  good,  or  that  ' 
an  oath  taken  before  two  magifbates  (not  for  the  purpofe  of  re- 
moval, in  the  abfence  of  the  other  party)  would  have  been  good  f 
Or  fuppofe  the  a£t  of  parliament  liad  paiTed  two  years  ago^ 
ihould  we  now  fay  it  is  good  ?  I  conceive  not;  becaufe  it  would 
be  againft  the  known  law  of  evidence  \  for,  as  hearfiiy  evidence, 
it  is  heariay  evidence  of  a  fa£l  \  and  as  an  examination  upon  oath, 
and  not  in  the  prefence  of  the  oppoiite  party,  nor  taken  with  an 
intent  to  remove,  it  is  extrajudicial.  If  at  that  time  it  were  not 
admi/Tible,  when  did  it  become  fo  ?  Will  the  pradUce  of  the  juf- 
tices  at  their  private  meetings,  or  at  the  quarter  feiEons,  make  it 
fo  ?  Surely  it  is  too  much  to  fay  that  fuch  pradUce  Ihall  alter  the 
law  of  evidence,  prevailing  throughout  the  kingdom,  in  the 
courts  above  and  at  the  afTizes ;  as  judges  of  mfifrius^  we  do  not 
affcdt  to  alter  or  make  new  lawj  How  then  ihall  it  be  competent 
to  juflices  of  the  peace  to  do  fo.  But  even  were  we  difpo/ed  to 
conform  to  a  rale  of  evidence  adopted  by  feme  juflices  of  the 
peace,  what  are  we  to  fay  in  cafes  where  one  Court  of  Quarter 
SefTions  diifers  from  another  in  their  rule  ?  So  it  is  in  this  cafe; 
in  fome  counties  they  admit  this  evidence,  in  others  they  rejeft 
it.  We  muH  fay  that  fuch  precedents  ought  not  to  guide  us, 
but  we  muft  be  governed  by  the  known  rules  of  evidence  which 
are  to  be  found  in  our  law  books.    If  then  the  decifions  of  the 

(<)  Which  exprefsly  authorifcs  the  magiftrates  to  take  the  exaroiiu- 
lioBs  of  perfons  iniiitin^. 
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Coiirts  below  cannot  alter  the  law,  when  has  it  grown  into  law 
hj  the  deciiion  of  the  Courts  above  ?  I  have  conunented  on  the 
deciiions,  which  were  cited  in  the  argument,  (the  earlieft  of  them 
being  in  1739)>  and  in  no  one  of  them  has  the  queftlpn  ^rly 
and  fully  come  before  the  court,  or  been  decided  as  a  principal 
quellion.  Upon  what  principle  (hall  it  now  lie  decided  ?  None 
is  laid  down.  But  it  may  be'  faid  that  it  is  in  this  cafe  wife  and 
difcreet  to  depart  from  the  general  rule  of  evidence,  and  in  this 
inilance  to  admit  hearfay  evidence  of  a  fa6t,  or  evidence  on  oath 
adminiftered  in  the  abience  of  the  adverfe  party.  I  dread  that 
rules  of  evidence  (hall  ever  depend  upon  the  difcretion  of 
judges;  I  wi(h  to  find  the  rule  laid  down,  and  to  abide  by  it. 
In  this  cafe  I  find  the  general  rule;  I  find  no  decided  authority 
that  forms  an  exception  to  it;  and  nothing  but  a  clear  uncon* 
trovertible  deciiion  upon  the  point,  and  not  the  conceilion  of 
counfel,  or  the  obiter  diSum  of  a  judge,  ought  to  form  an  excep- 
tion to  a  general  rule  of  law  framed  in  wifdom  by  our  anceftors, 
and  adopted  in  every  cafe  except  where  the  exception  is  as  an- 
cient as  the  nilcc  Upon  thefe  grounds  it  feems  to  me,  that  upoxv 
the  evidence  ftated  the  juftices  below  oug^t  not  to  have  removed 
the  pauper,  nor  the  Court  of  Quarter  Seflions  to  have  affirmed 
the  order;  and  confequently  that  both  the  orders  fhould  bt 
quafhed.** 

BuLLER,  J.  ^  This  cafe  has  been  argued  on  two  grounds; 
I  ft.  That  it  is  admilTible,  as  an  examination  taken  on  oath  by 
juftices  who  had  a  competent  authority ;  2dly,  Tliat  it  is  evi^ 
dence,  as  a  decbration  under  the  hand  of  the  pauper.  I  am  of 
opinion  that  it  is  admifTible  evidence  in  each  of  thofe  lights.  But 
before  i  flate  the  grounds  on  which  I  hold  it  admifTible,  it  will 
he  proper  to  premife  that  I  confider  the  pauper  as  dead ;  he  bcT 
jng  in  fuch  a  ftate  as  renders  it  impofTible  to  examine  him :  and, 
if  he  were  dead,  it  is  admitted  at  the  bar  that  there  are  feveral 
cafes  in  which  it  has  been  held  that  what  he  faid  might  be  re< 
jceived  in  evidence.  Of  thofe  cafes  I  fhall  take  more  particular 
notice  when  I  come  to  the  fecond  part  of  the  cafe.  But  the  firf^ 
thing  to  be  confidered  is,  whether  this  evidence  be  admifTible  a« 
an  examinat'wn  taken  on  oath  by  perfons  having  a  competent  autho- 
ritjf  It.  Teemed  to  be  agreed  by  thofe  who  argued  at  the  bar, 
that  if  the  juftices  had  made  an  order  of  removal  immediately  on 
taking  the  examination  of  the  pauper,  th^  examination  would 
then  have  been  a  judicial  a6l,  and  would  have  been  evidence  | 
indeed  the  fecond  Tedtion  of  the  a6^  calls  it  sl  judgment.  I  agre^ 
that  if  tht  takipg  of  the  examination  were  pot  a  judicjal  sl&,  b\it 
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was  merely  coram  ncmjuSee^  it  is  not  evidence  as  an  exainijuitioA 
om  oatb.    The  queftion  then  is,  whether  this  were  a  judicial  stCt 
or  not?  It  muft  be  fo  at  the  time  it  was  taken,  or  cannot  become 
fo  at  all;  and  if  an  immediate  removal  might  have  been  founded 
on  it,  in  my  judgment  it  is  a  full  probf  that  this  was  a  judidal 
a£^.    The  power  of  the  juftices  is  founded  on  the  13  &  14  Car, 
».  r.  12.  /  I.  which  ena6ts  that  it  (hall  be  lawful,  upon  com- 
plaint made  by  the  ovcrfecrs  of  any  parifti,  for  any  two  juftices 
by  their  warrant  to  remove  and  convey  any  perfon  likely  to  be- 
come chargeable  to  fuch  parifh  where  he  was  laft  legally  fettled, 
unlcfs  he  give  fuflicicnt  fccurity  for  the  difcharge  of  the  pariih 
to  be  allowed  by  the  faid  juftices.    The  ftatute  does  not  in  words 
fay  any  thing  about  the  mode  of  examination ;  but  wherever  a 
power  of  judging  and  determining  is  giv^n,  an  authority  to  ex- 
amine on  oath  is  virtually  and  neceflarily  included  in  it.    What- 
ever the  juR  ices  do  in  purfuance  of  that  ftatute,  I  conceive  u 
judicially  done  j  and  unlefs  the  rule  be  general,  this  abfurdity 
wouW  follow  J  if  the  jiiftices  are  of  opinion  on  the  examination 
that  the  pauper  ought  to  be  removed,  and  do  remove  him,  it  is 
evidence;  but  if  they  are  of  opinion  that  the  fettlement  is  in  the 
parifh  requiring  the  examination,  and  therefore  he  ought  not  to 
be  removed,  then  it  is  not  evidence;  whereas  in  the  latter  cafe 
the  reafons  are  much  ftronger  why  the  examination  fhould  be 
evidence  than  in  the*former  5  becaufe  the  parifh  officers  are  pre- 
fent  at  the  examination,  and  are  parties  to  it,  Being  the  com- 
plainants and  the  perfons  cauiing  the  examination  to  be  taken. 
But  it  never  can  depend  on  the  judgment  which  the  julBces  (hall 
form  for  or  again  ft  the  parifh,  whether  the  examinations  in  the 
Defofitkm,  cafe  are  or  are  not  evidence;  it  muft  be  reciprocal.    And  this 
examination  in  my  judgment  is  very  fiinilar  to  the  cafe  of  a  de- 
pofition  before  a  coroner,  which  has  been  long  fettled  to  be  good 
evidence,  1  Lenf.  180.  KeL  55.  though  the  perfon  accufed  be  not 
prefent  when  it  is  taken,  nor  ever  heard  of  it  till  the  moment  it 
is  produced  againft  him.    The  coroner  is  to  inquire  into  the 
caufeand  circumftanccs  of  the  death  of  the  deceafed:  Thejuf- 
tices  are  to  inquire  to  what  parifh  the  pauper  belongs;  Both  in- 
quiries are  general,  and  no  particular  perfons  are  parties  to  them. 
Again,  where  depofitions  are  taken  before  Commiflioners  of  E«- 
cife,  if  the  witnefs  die,  Lord  Holt  was  of  opinion  that  they  were 
good  evidence.  Salk,  555.    Where  an  aft  is  judicially  done,  it  is 
not  neceflary  that  the  j*erfbn  to  be  affefted  by  it  fhould  be  prefent 
in  order  to  make  it  evidence  a|;ainft  him,  and  therefore  depofi- 
tions taken  by  a  juftice  of  a  perfon  who  afterwards  died,  though 
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takon  in  the  abfence  of  the  prifoner,  nmft  be  read.  So  it  vm» 
determined  by  all  the  judges  in  Radburn's  cafe,  Mich.  17S7.*  It 
is  the  iame  as  to  depofitions  taken  under  a  commiiEon  from  thr 
Court  of  Exchequer.  T^ooker  v.  ^be  Duke  rf  Buatfort,  1  Burt:* 
146.  But  an  argument  was  drawn  from  the  mutiny  a6tv  which 
it  was  faid  matU  the  depofitions  ewdmce  in  the  cafe  of  foldiers;  and 
therefore  it  was  inferred  from  thence  that  the  depofitions  were 
not  evidence  in  any  other  cafe.  I  think  that  a6k  affords  a  ve(y 
different  inference.  The  firft  a£^y  which  contains  any  claufe  for 
examining  foldiers  refpefling  their  fettlements^  in  16  Geo»  ^ 
which  ena^s  that  it  fhall  be  lawful  for  two  or  more  juftices  of 
the  county  or  place  where  any  (bldier  fhall  be  quartered^  in  cafe 
fuch  fbldier  has  either  a  wife  or  child,  to  caufe  him  to  be  funk- 
moned  to  make  oath  of  the  place  of  his  USt  legal  fettlementj  and 
fuch  Jbldier  is  thereby  dire£^ed  to  obey  fuch  fummons,  and  to 
make  oath  accordingly  \  and  fuch  jufHces  are  required  to  give 
an  attefled  copy  of  fuch  affidavit  to  the  perfon  making  the  famo, 
to  be  by  him  delivered  to  his  commanding  officer,  in  order  to 
to  be  produced  when  required.  Provided,  that  in  cafe  any 
foldier  fhall  be  again  fummoned  to  make  oath  as  aforeiaid,  then 
on  fuch  attefled  copy  of  the  oath  by  him  formerly  taken  being 
produced,  fuch  foldier  fhall  not  be  obliged  to  take  any  other  or 
further  oath  with  regard  to  his  legal  fettlement,  but  fhall  leave 
a  copy  of  fuch  attefled  copy  of  examination,  if  required.    Tha^ 

*  In  the  report  of  RMurrCt  cafe,  Ltacb  Cro.  Caf.  311.  it  19  exprefsly 
Hated  that  the  depofition  was  taken  in  the  prefence  of  the  prifoner, 
and  afterwards  read  over  to  Iter  in  the  prefence  of  the  deponent ;  and 
the  flatement  of  the  evidence  of  Mr.  Crefis,  the  magiflrate,  in  tite 
feffions  paper  of  17S7,  (p.  763,)  is  agreeable  to  this  report*  I  have 
¥een  favoured  with  a  fight  of  a  MS.  copy  of  the  cafe  flated  by  Mp. 
7.  IVilJoHy  which  is  fileot  as  to  the  fa£fc  whether  the  depofition  was 
taken  in  the  prefence  or  the  abfence  of  the  prifoner }  nor  does  it  ap- 
pear that  the  point,  whether  a  depofition  taken  in  the  abfence  of  the 
prifoner  was  evidence  or  not,  was  at  all  fubmitced  to  the  confideration 
of  the  judges  ;  the  principal  doubt  of  Mr*  J,  fViifon  appearing  to  be, 
ifl,  Whether  fuch  depofitions  were  evidence  in  a  cafe  oi petty  treajon ; 
and  fecondly,  fuppofing  they  were  not,  whether  the  party  in  that  cafp 
was  in  fuch  imminent  danger  of  death  as  to  make  ber  declarations 
evidence.  Ib  IVoodcock^s  cafe,  Leacb.  563,  and  that  of  Dingier^  ib.  638, 
the  magiflrate  had  taken  the  depofitions  of  the  perfon  wounded,  whea 
the  prifoner  was  not  prefent,  and  on  that  account  they  were  rejected 
as  depofitions,  though  in  the  firfl  of  thofe  cafes  it  was  received  as  the 
dying  declaration  of  the  party.  T.  P* 
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aft  fays  nothing  about  the  examination,  or  the  copy  of  it,  being 
evidence,  but  moft  probably  the  legiflature  meant  or  underftood 
that  they  would  both  be  (b;  for  the  objeft  was  to  prevent  the 
ibldier  being  called  upon  to  attend  the  juftices  more  than  once, 
and  at  the  £mie  time  to  (ubflitute  a$  good  a  thing  as  an  examine 
ation  in  lieu  of  it  for  the  benefit  of  the  parilh.    fiut  in  the 
32  do,  2,  or  between  that  time  and  the  20  Ceo,  2,  the  legiflature 
bad  under  their  coniideration  what  would  be  evidence,  and  ac- 
fcordingly  they  inierted  in  the  above  clauie  the  following  words : 
**  which  attefted  copy  (hall  at  any  time  be  admitted  in  evidence, 
5*  as  to  fuch  laft  legal  fettlement,  before  any  of  his  majefty*s 
«*  juftices  of  the  peace,  or  at  any  General  or  Quarter  Seilions  of 
^  the  peace.**    So  the  law  (lands  now ;  and  the  cofy  only,  and 
f*  not  the  orighuilf  is  by  the  z€t  made  evidence;  which  could 
only  be  done  on  the  idea  that  the  original  was  evidence  before. 
If  it  had  been  neceflary  to  have  enafted  that  the  original  ihould 
be  evidence,  two  words  would  have  done  it :  and  it  is  impoiTible 
to  fuppofe  that  the  legiflature  meant  that  the  copy  (hould  be 
evidence  when  the  original  was  not.    This  law  therefore  affords 
a  flrong  argument  that  the  examination  is  admifTible  evidence. 
Again,  what  was  faid  by  Lord  Chief  J.  Let  (g)  in  the  cafe  of  the 
King  V.  C(Jn  St,  Aldnuin's  is  a  very  material  authority  to  prove  that 
this  examination  was  admiflible  in  evidence.    There  an  order 
of  removal  of  a  baftard  made  in  Wilts  was  founded  on  the  ex- 
amination of  the  mother  in  NlidSefex :  Lee,  C.  J.  there  faid, 
5'  the  only  material  evidence  which  appears  tp  have  been  given 
"  was  the  examination  of  the  mother,  which  ought  not  to  have 
^  been  admitted ;  for  it  is  a  general  rule  in  evidence  that  the 
**  dipojition  tfa  Irving  nvitnefs  ought  not  to  be  received,  m^ft  it 
*'  appear  that  the  nvitnefs  hin\fe1f  could  n^  be  produced  to  be  examn- 
**  edore  tenui\  and  therefore  as  the  evidence  here  given  has  an 
**  original  defeft,  which  cannot  be  fupplied,  this  order  ough( 
**  to  be  quafhed.'*     It  clearly  therefore  mult  have  been  his 
opinion  that  had  the  mother  been  dead,  or  in  a  fbtte,  like  this 
pauper,  of  incapacity  to  be  examined  ore  tenus,  her  depofition 
might  have  been  received  in  evidence. 
Hear/hf,  "  ^^^  fecond  ground  on  which  this  has  been  argued  to  be 

evidence  is  that  it  is  a  declaration  under  the  hand  of  the  pauper. 
This  introduces  the  general  queflion,  whether  bearfaj  evidence 
from  the  perfon  under  whom  tlie  fettlement  is  claimed  can  be 

{g)  Mr.  Juillce  BulUr  laid  be  read  this  from  a  MS.  note  gf  Mr. 
Jnftice  Ci'ivit, 
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|feceifed«  This  quefBon  has  been  fo  often  decided,  that  in  ray 
opinion  it  would  be-fufficient  to  mention  the  cafes  only ;  but  a* 
^'fferent  opinions  are  entertained  on  the  bench  upon  the  fubj«6b, 
I  {hall  go  fomewhat  more  at  large  into  the  confideration  of  it. 
The  weight  of  the  authorities  was  fo  forcibly  felt  at  the  bar, 
that  the  counfel,  inftead  of  denying  that  in  any  cafe  hearlay 
evidence  could  be  ceceived,  endeavoured  to  diftinguifli  the  cafes 
determined  from  tht  prefent,  and  fuppofed  that  they  were  de- 
icided  on  particular  circumftances.  Firft,  it  is  faid  that  there  is 
no  cafe  in  which  hearfay  evidence  hs^  been  allowed  where  the 
party  is  alive  and  able  to  be  produced.  I  agree  to  that  poiition : 
but  here  the  party  is  qua  desui,  and  not  able  to  be  produced* 
Secondly,  that  in  the  cafe  of  Nutley,  the  hufband  was  dead,  and 
there  was  alfo  perfonal  knowledge  of  the  wife  that  her  hufband 
had  been  in  the  fervice  he  fpoke  of.  And  that  in  the  cafe  of 
Gnenimcb  the  hufband  was  dead,  and  it  does  not  appear  but 
other  evidence  might  have  been  produced  when  the  cafe  went 
down  to  the  fe/Tions  again.  But  let  us  fee  what  thofe  cafes 
were.  In  the  former  (b)^  the  Wdow  depofed  that  her  lat^ 
hufband  told  her  he  had  hired  himfelf  to  Smtb^  and  that  in  con- 
iequence  of  the  hiring  he  went  into  Smitb^s  fervice,  and  was 
turned  away  a  month  before  the  year  was  up  becaufe  he  fhould 
not  gain  a  fettlement,  though  Smitb  did  not  aflign  that  or  any 
other  reafon  \  and  fhe  wife  further  depofed  that  fhe  twice  iaw 
her  hufband  during  the  year  he  ferved  Smitb.  The  feflions,  con- 
(idering  the  declarations  of  the  hufbband  as  mere  hearfay,  re- 
je6t:ed  them  as  not  being  admiflible  evidence.  It  was  argued 
that  the  cafe  ought  to  be  fent  back  to  the  fefHons  to  hear  and 
receive  the  declarations  of  the  hufband}  that  fuch  evidence 
ought  to  be  admitted  in  a  cafe  circiunfbuiced  as  the  prefent :  and 
that  in  fa£l  it  was  the  conflant  practice  of  other  feflions  to  re- 
ceive fuch  hearfay.  On  the  other  hand  it  was  admitted  that 
the  evidence  of  the  woman  refpeCHng  the  declarations  of  the 
iiufband  was  aditiiflible.  And  Lord  Mansfield  faid,  that  he  was 
iatisfied  that  a  clea^  hiring  was  proved  j  and  that  tbougb  the  tw- 
dcnce  reje3td  ougbt  to  bave  been  recaved,  yet  it  would  only  pro- 
duce more  litigation  and  expence,  and  mufl  have  the  fame  effe6^ ; 
he  faid  he  thought  the  order  ought  to  be  quafhed.  Mr.  Jufiice 
Afton  was  clearly  of  the  fame  opinion ;  and  faid,  ''to  be  fure  the 
evidence  of  the  woman  ought  to  have  been  admitted ;  but  flanding 
^one  ougbt  to  be  taken  as  iuconclujhio  (which  latter  expreflioa 

L  {h)  K,  v.  Nutky^  Batt*  234.    Burr,  5.  G,  7oi«  S.  C. 
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Mr.  Jujfice  BulUr  renuurked  muft  be  inaccurately  taken;  it 
ihould  have  been  ought  mt  to  be  taken  as  ctmclufi'vi^Y^  The 
other  cafe  of  the  Ki>^  v.  Gnmnjuicb  (i)  dated  that  the  pauper 
wa^  the  daughter  of  Georgi  ffall  deceafed,  tubo  in  bis  fffe-timt 
declared  to  a  witnefs  now  examined  that  he  had  hired  himfelf  for 
a  year  and  ferved  a  year  as  a  livery  fervant  at  7/.  wages  to  Cap- 
Udm  SaundtrfiM^  who  had  a  houfe  and  family  at  Greettmcb,  and 
redded  there  when  not  abfent  on  the  king^s  fervice  ^  that  bis  maf- 
tcr  made  frequent  voyages  to  Holland,  whither  he  attended  him  i 
that  he  never  was  40  days  together  at  GreenwUb,  but  during  his 
fervice  might  be  there  40  days  at  different  times.  Afterwards  it 
was  more  fully  ftated  that  he  did  refide  40  days  at  Greemvicb  at 
different  times;  and  the  order  adjudging  the  fettlement  in 
Creenrjuicb  was  affirmed.  Now  both  thefe  cafes  are  dired^ly  in 
point,  and  there  was  no  evidence  which  at  all  tended  to  prove  a 
fettlement  but  heariay;  for  in  the  cafe  of  Nuilejy  the  wife  hav- 
ing feen  her  hu(band  twice  in  the  fervice  was  no  evidence  of  a 
hiring  for  a  year ;  and  in  the  cafe  of  Greenwich  it  does  appear 
what  pafled  when  the  cafe  went  down  to  the  feffions  again  -y  for 
then  it  was  more  fully  ftated  that  the  pauperis  father  reiided  49 
days  at  Greenwich  at  different  times  j  and  upon  that  the  order 
of  removal  was  affirmed  on  the  declarations  of  the  father  alone* 
And  when  the  point  was  only  whether  hearfay  evidence  could 
be  received,  we  cannot  fuppofe  other  evidence,  wliich  is  not 
fiated,  to  have  been  given,  which  rendered  that  point  immate- 
rial, or  varied  the  effect  of  it.  Thirdly,  it  was  argued  that  even 
if  the  declarations  were  evidence,  yet  there  mufl  be  ibme  con- 
current  evidence  to  fupport  it ;  and  this  was  fuppofed  to  have 
been  fo  held  in  the  cafe  of  Coin  St,  AidFwin's :  but  that  cafe  was 
founded  oh  very  clear  grounds,  and  not  a  word  faid  in  it  about 
concurrent  evidence,  as  appears  from  the  note  of  Mr.  yujhce 
Cli*ife,  which  I  have  before-mentioned.  Neither  does  any  cafe 
whatever  fay  that  there  mufl  be  concurrent  evidence.  Where 
tiie  queition  is,  whether  the  evidence  be  admiifible  or  not,  it  is 
difHcult  to  conceive  what  is  meant  by  concurrent  evidence ;  but 
every  cafe  on  the  fubje6):  which  at  all  applies  to  this  point,  con- 
fiders  it  as  clear  tliat  the  evidence  may  be  received.  The  two 
cafes  of  Nutleji  and  of  Greenwich  are  dire^ly  in  point ;  and  they 
are  confirmed  by  thofe  of  Creech  St.  Michael  (it),  and  of  the  In- 
habitants of  the  Hdj  Trinitj  in  lVarehmn\l)  \  in  the  firfl  of  which 

(t )  Bait,  18 1 .     Burr,  S,  C.  ^43 .  5.  C. 

(k)  Burr,  S,  a  765*  (0  C**^  H^  ' 
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Ae  pauper  faaTing  run  away,  a  copy  of  the  Regiiifer  was  proved^ 
and  then  a  witnefs  fwore  that  Jobs  Every  who  was.  dead,  wat 
confidertii  as  the  pauper's  father,  aatd  that  he  knew  Maiy  E^usiy 
who  lived  in  P.  and  whom  he  underj'tGod  to  be  the  pauper's 
mother,  and   beard  the  pauper  call  her  mother:   The  fefllons 
held  the  evidence  not  to  be  fuificient,  but  the  Court  of  King^s 
Bench  held  that  it  was.     In  the  cafe  of  the  Holy  Trinity  in  fVare* 
homy  it  was  proved  that  the  pauper's  hufband  was  born  in  Beer 
Regis,  and  proved  by  the  pauper  that  her  hufband  was  abroad 
beyond  fea,  and  had  been  two  years,  if  alive ;  that  to  her  know-* 
ledge  he  lived  in   the  capacity  of  an  hoftler  with  Mrs.  Lee^  in 
WarebaiHy  about  two  years,  where  fhe  iaw  him  bi  ew  \  but  whether 
there  was  any  agreement  or  hiring  relating  to  fuch  fervice  was 
not  proved  \  but  (lie  had  beard  her  hufband'yby  that  he  was  fet* 
tied  in  the  Hdy  Trinity,  Warebam.    The  court  held  that  evidence 
Aiflicient  to  prove  the  fettlement ;  and  the  reporter  of  that  cafe 
fubjoins  in  a  note  that  in  cafes  where  the  perfbn  under  whom 
the  pauper  claimed  has  been  dead,  bearfa^  evidence  from  bis 
*widonv,  or  from  otber  perjbns,  of  bis  declarations  refusing  bis  fet" 
tlement  bave  fiecpiently  been  received-,  and  inllances  the  cafes  of 
Greenwich  and  Nutley  -,  but  he  obferved  that  till  that  cafe  there 
had  been  no  inttance  where  the  court  had  permitted  fuch  hear* 
iay  evidence  to  be  received  in  ibe  life  of  the  perfon  under  whom 
the  fettlement  was  claimed.    The  reporter,  who  has  great  merit 
with  the  profefllon  for  his  induftry  and  attention  on  the  fubje6l 
of  the  poor  laws,  proceeds  to  fuggefl  his  doubt  of  the  determi- 
nation of  the  court  in  that  cafe :  but,  on  the  beft  confideration 
that  I  can  give  it,  that  doubt  does  not  appear  to  be  well  founded  $ 
for  it  has  long  been  fettled  that  if  a  perfon  be  abroad,  and  not 
likely  to  return,  or  in  a  ftate  incapable  of  being  examined,  he  ia 
coniidered,  as  to  that  purpofe,  as  if  he  were  dead.    The  other 
cafes  which  were  quoted  in  the  argument,  do  not  apply  to  the 
prefent,  namciy>  ^ex  v.  Great  Bed*win  («),  R.  v.  St.  Micbael  ia 
Batb  (ji),  R.  V.  St.  Safinour^s,  Soutbnuark  (0),and  R.  v.  St.  Sepml- 
cbre  (p).    But  it  is  worthy  of  obfervation  that  in  the  cafe  of 
R*  V.  Nutley  it  is  flated  on  one  fide  to  be  the  conflant  praftice  of 
other  fefTions  to  receive  fuch  hearfay  evidence,  and  it  is  admitted 
on  the  other  fide  that  the  evidence  of  the  widow  refpedling  th^ 
declaration  of  her  hufband,  was  admifTible.    So  in  the  note  be« 
fore  mentioned  on  the  cafe  of  the  Holy  Trinity  in  ff^arebam,  it  is 


(«)  Burr,  S.  C.  584*  (0)  Bott.  149. 

(«)  Sou.  394,  If)  Tr^  15,  Geo,  3. 


ial4 


Xll  APPENDIX. 

laid  that  fach  hearfay  evidence  has  been  frequently  received.  If 
there  has  been  a  conftant  and  uniform  pradlice  at  all  the  ieifiont 
in  the  kingdom,  I  think  it  requires  great  confideration  before  we 
overturn  it  i  for,  beiides  the  great  inconvenience,  confufioo,  and 
inconfiitency,  which  will  be  introduced  by  a  new  determination, 
we  (hall  hereafter  undoubtedly  be  fubjeft  to  the  fame  comment 
and  cenfure  as  Lord  Chief  J.  Rytler,  in  the  cafe  of  St,  Bct^pF* 
without  Bi/bopjgati  (q),  threw  on  another  determination,  when 
be  (aid,  "  it  does  not  appear  in  the  cafe  of  Streffird  v«  Nort99j 
**  whether  thefe  other  cafes  were  cited,  or  what  was  the  particu- 
^  lar  reaibn  of  the  refolution  }  however  if  they  were  cited  and 
•*  over-ruled,  we  may  for  the  fame  reafon  over-rule  tluit  dcter- 
"^  mination.**  1  have  inquired  what  is  the  uiage  at  different 
feilions,  and  I  find  that  throughout  the  Weft  of  England^  in  the 
North  of  EngianJ,  and  in  otlier  places,  it  has  been  the  confbnt 
praflice  to  receive  fuch  evidence.  I  have  heard  of  no  one  ftrC- 
£ons  in  which  a  different  pni6^ice  prevails;  and  if  it  be  in  univer- 
ial  ufe,  why  fhould  we  overturn  it  ?  If  on  fuch  a  qu<'ftion  arifing 
<m  a  fettlement  cafe  we  are  to  go  into  firft  principles,  1  know  not 
where  we  are  to  flop.  It  has  been  underftood  as  pretty  dear 
law  that,  in  queflions  of  pedigree  and  fome  other  cafes,  Jwtrjajh 
and  riputaiioMy  are  good  evidence }  but  if  the  evidence  fbited  in 
this  cafe  be  not  allowed,  they  alfa  will  fland  on  a  very  (hallow 
and  flippery  foundation.  Each  has  autbority  to  itipport  it;  and 
if  that  be  taken  away,  I  can  ftate  no  principU  in  favour  of  them. 
The  true  line  for  courts  to  adhere  to  is,  that,  wherever  evidtnce 
not  on  oath  has  been  repeatedly  received,  and  fanitioned  by 
judicial  determinations,  it  fhall  be  allowed :  but  beyond  that, 
the  rule,  that  no  evidence  (hall  be  admitted  but  what  is  upon 
aith,  (hall  be  obferved.  It  would  be  eafy  to  flate  or  imagine  a 
converfation  in  which  a  mbn  gave  an  account  of  his  own  habits 
and  tranfa^ions  in  life,  his  refidence,  his  conne6lions,  and  rela- 
tions, which  would  be  equally  material  in  tracing  a  title,  as  in 
inveftigating  a  queilion  of  fettlement :  and  it  would  be  Arange 
if  fuch  a  converfation  after  the  father^s  death  fhould  be  fufHcient 
to  enable  the  fon  to  recover  an  eftate  of  io,oool.  a  year,  and  yet 
fhould  not  l>e  fufHcient  to  give  his  fon  a  fettlement  as  a  pauper* 
Hearfay  evidence  has  been  received  to  prove  whether  land  were 
or  were  not  parcel  of  a  certain  tenement;  and  was  ^uljudgcd  to  be 
good  evidence  in  Davies  v.  Pearce  (r),  and  Holh^vaj  v.  Rakis 
(/).    It  is  conflantly  allowed  in  all  cafes  of  pedigree,  though 

(y)  Purr.  S.C  372.  (r)  2  T.  Pf*>.  53. 

(/}  M.  12.  0(1,,  3.  B.  B.  citfd  2  T.  /?*y.  55. 
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from  peifons  not  of  the  family,  as  in  Brsnvn  v.  SbeUey,  Ea/ier 
1776$  and  alfb  in  the  cafe  of  cufloms;  and  lus  been  received 
even  in  the  cafe  of  fingle  fafts ;  as  of  a  marriage,  being  in  orders, 
and  of  a  prefentation  ;  Harfcofs  cale,  Comb.  202,  and  the  Bifliop 
of  Meatb  v.  Lord  BelfieU  (/).  In  the  laft  cafe  the  name  of  tlio 
patron  who  prefented  was  omitted  in  the  regifter,  and  this  court 
on  a  writ  of  error  iield  that  parol  evidence  might  be  received  of 
it}  for  (iaid  they)  a  prefentation  may  be  by  parol,  and  what 
commences  by  parol  may  be  tranfmitted  to  pofteWty  by  parol  5 
and  that  creates  a  general  reputation.  A  hiring  for  a  year  may 
be  by  parol ;  hearfay  evidence  has  been  allowed  to  prove  it  in 
all  the  caies  I  have  mentioned,  and  has  been  rejected  or  denied 
in  none.  I  am  of  opinion  that  thofe  cafes  ought  to  be  adhered 
to,  and  confequently  that  the  order  of  ieflions  fhould  be  af- 
firmed .'• 

AsHHURsT  J.  *  If  this  were  a  new  cafe,  I  (hould  be  ftrongly 
of  opinion  that  the -evidence  given  ought  not  to  have  been  re- 
ceived, as  being  heariliy  evidence.  But  I  think  that,  as  certainty 
is  fo  defirable  in  the  law  in  general,  and  particularly  in  this 
branch  of  it  which  relates  to  cafes  of  daily  occurrence,  when  a 
cafe  has  been  decided  and  adted  upon,  it  is  better  not  to  over- 
turn it.  In  the  cafes  of  /?.  v.  Nutlef^  and  /i.  v.  Greenwich^ 
which  have  been  ftated,  and  which  I  fhnll  not  repeat,  it  was  de> 
termined  that  fuch  evidence  is  admiifible ;  and  this  not  as  a 
mere  obiter  di^um,  but  upon  deliberation  :  and  in  the  latter  of  • 
them  it  was  thought  fo  material  that  the  cafe  was  (cnt  down  to 
have  the  fa6t  more  explicitly  ftated,  and  on  its  being  returned  fo 
ftated,  the  order  was  affirmed  here.  There  are  other  cafes  in 
which  this  kind  of  evidence  is  allowed  by  univerfal  confent }  as 
in  the  cafe  of  a  pedigree;  and  if  we  were  to  overturn  the  CLtfcs 
^hich  have  been  determined  on  fettleraents,  we  may  as  well 
overturn  the  law  in  cafes  of  pedigree ;  for  I  do  not  know  any 
reafon  which  applies  to  the  one  that  is  not  eqnnlly  applicable  to 
the  other.  In  both,  the  fubje<5l  matter  of  litigation  is  concerning 
the  ftatf  and  condition  of  the  party.  It  is  natural  for  peribns 
to  talk  of  their  own  iituations  and  ot  their  families.  The  evi- 
dence is  in  its  nature  of  an  unfufpicious  kind  \  it  is  generally 
brought  from  remote  times,  when  no  queftion  was  depending  or 
«ven  thought  of,  and  when  no  purpofc  would  apparently  be 
anfwered.  In  thele  cafes,  in  general,  it  is  perhaps  of  littitr 
confequence  to  the  pauper  vvJiether  he  belong  to  one  parilh  or 
10  another:  the  dilputc  is  between  the  two  parilhes  whicli  Ihoi.;.! 

(r^  I  !J':r.  215. 
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bear  the  burden  of  maintaining  him.  Hie  pauper  himfelf  (when 
capable  of  being  produced)  is  competent  to  give  evidence  re- 
lative to  his  fettlemenL  In  the  two  cafes  alluded  to  it  was  held 
that,  when  he  is  dead,  his  declarations  may  be  received  in  evi- 
dence ;  and  the  being  in  a  ftate  of  inlanity  which  introduces  the 
fame  impofTibiliiy  of  producing  him  as  if  he  were  dead)  makes 
tlie  evidence  equally  admiflible.  With  regard  to  the  ftatute  13 
fif  14  Car.  2.  it  rather  feems  to  me  that  on  that  ground  alio 
this  evidence  is  admiffible.  We  are  not  to  fuppofe  that  the 
party  was  taken  before  the  juHices  and  examined  upon  oath  be- 
fore them»  as  a  matter  of  mere  idle  curiofitys  nor  can  we 
imagine  that  the  juftices  would  have  interfered  in  it  merely  to 
gratify  fuch  curiofity.  We  muft  take  it  therefore  that  the 
thing  pafled  in  the  way  of  a  judicial  proceeding}  and  though 
for  fome  reafon  it  happened  that  the  examination  was  not 
a6ted  upon,  we  cannot  but  fuppofe  that,  at  the  time,  it  was 
taken  as  the  foundation  of  an  order  of  removal.  At  all 
events  this  renders  the  declaration  of  greater  folemnity  than 
an  idle  declaration  in  the  courfe  of  common  converiation.  As 
this  matter-  has  been  already  fo  fully  gone  into  by  my  bro- 
ther BuUer,  with  whofe  fcntiments  I  entirely  concur,  I  (hall  not 
add  more  than  that  I  agree  with  iiim  in  tlnuking  that  the  orden 
ought  to  be  affirmed/* 

Lord  Kenyon,  C.  J.  "As  far  as  the  inierefts  of  thefe  con- 
tending parties  are  concerned,  I  miglit  excufe  niyfeif  from  en^ 
tering  into  a  difcuflion  of 'this  queition:  for,  as  two  of  my  bro- 
thers liave  already  declared  their  opinions  ngainll  making  tlie 
rule  abfolute,  it  cannot  be  made  fo,  as  my  opinion,  added  to  that 
of  my  brother  Grefe^s,  will  not  make  a  nuijoiity.  But  as  this  is 
a  matter  of  importance^  I  ibould  feel  myfelf  liable  to  great  re- 
proach, if  I  were  to  fuffer  this  queftion  to  pafs  without  de- 
claring my  opinion.  All  qucfVions  upon  the  rules  of  evidence, 
are  of  vaft  importance  to  all  orders  and  degrees  of  men ;  our  lives, 
our  liberty,  and  our  property,  are  all  concerned  in  the  fupport 
of  thefe  rules,  which  have  been  matured  by  the  wifdom  of  ag€s, 
and  are  now  revered  from  their  antiquity  and  the  good  fenfe  in 
which  they  are  founded :  they  are  not  rules  dcpeiiding  on  tech- 
nical refinements,  but  upon  good  fenfe  j  and  the  prefervation  of 
them  is  tlie  Rrfi  duty  of  Judges.  The  evidence  (Iiould  be  given 
unJer  tbefandioft  of  an  oaib  legally  aJmintfttredy  amd  in  ajuJidai 
proceeding  depending  hiiiueen  the  parties  affcffed  by  it,  mr  tbcfe 
*wbo  fiand  in  privity  vf  eftate  or  intereft  <witb  them,  I  admit 
that  this  man  who  was  proved  to  be  in^ne  is  to  be  confidered 
as  to  this  purpofc  in  t!.e  fame  ILte  as  if  he  were  dead ;  and 
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it  has  been  decided  that  in  fuch  cafes  the  party^s  hand  writ- 
ing may  be  proved  as  if  he  were  a£lua]ly  dead.  Then  it  is 
iaid  that  there  are  two  grounds  on  which  his  examination 
may  be  received,  as  to  both  of  which  I  agree  with  my  brother 
Grrft.  I  ft.  As  an  examination  taken  upon  oath  before  two  juf- 
tices  of  the  peace,  who,  it  is  argued,  had  authoVity  to  take  it. 
idly.  As  a  declaration  of  the  pa^ty  examined.  I  will  briefly 
coniider  both  thefe  pofitions.  The  £rft  depends  on  the  ftat.  1 3 
9  14  Car.  2.  That  ilatute  empowers  the  juftices  to  make  an 
order  of  removal ;  it  does  not  give  them  an  exprefs.  power  to  ex- 
amine, but,  as  an  examination  is  necefTary  to  get  at  the  fads 
upon  which  the  judgment  of  the  magiftrates  is  to  proceed,  there 
is  an  Incidental  power  given,  allowing  them  to  examine  wiien 
they  are  called  upon  to  exert  their  power  of  removal.  But  in 
this  cafe  they  were  not  applied  to  for  the  purpofe  of  making  an 
order  of  removal ;  the  overieers  called  upon  them  for  no  other 
purpofe  than  to  examine  the  pauper ;  all  the  proceedings  there- 
fore were  extrajudicial ;  and  the  examination  on  oath  might  juft 
as  well  have  been  taken  before  the  pariih  clerk,  and  would  have 
been  as  much  entitled  to  credit  as  this.  But  I  will  go  further: 
If  this  examination  had  been  taken  in  order  to  found  an  order 
of  removal  upon  it,  flill  I  Ihould  have  been  of  opinion  that  it 
would  be  no  better,  as  far  as  refpe^ls  the  prefent  qucilion,  than 
a  mere  declaration  of  the  party,  the  efFe6l  of  which  I  fliall  con-  • 

fider  prefently.  Examinations  upon  oath,  except  in  the  excepted 
cafes,  are  of  no  avail  unlefs  they  are  made  in  a  caufe  or  proceed- 
ing depending  between  the  parties  to  be  affedlcd  by  them,  and 
where  each  has  an  opportunity  of  ci  of s  examining  the  witnefs; 
otherwife  it  is  res  inter  alios  a£la,  and  not  to  be  received.  It  has 
been  faid  that  this  is  a^W^ra/of  the  juilices,  as  appears  by  the 
2d  fedbion  of  the  13  fif  14  Car.  2.  which  has  the  word  juJirment  m 
it;  and  that  it  is  no  objection  to  its  being  ^  valid  judgment  that 
the  pr.rties  to  be  afFefted  were  not  prefent.  But  I  think  the 
wotA  judgment  in  the  ledion  referred  to  is  onlyufed  as  equivalent 
to  the  word  o^mon.  And  as  to  a  judgment  being  bint'Iiv;, 
though  the  party  to  be  affe6led  was  not  prefent,  I  think  it  will 
icarcely  be  found  that  that  is  fo,  unlefs  in  cafes  where  the  party 
has  had  an  opportunity  of  being  prefent,  or  was  contumacious, 
neither  of  which  was  the  cafe  with  the  parifti  now  to  be  aiTe6ledj 
but  as  to  them  it  was  altogether  res  inter  alios  a8a.  It  lias  been  Deto/.tlons. 
laid  that  there  are  cafes  where  examinations  are  admitted,  nanoe- 
ly,  before  the  coroner,  and  before  magiftrates  in  cafes  of  felony. 
That  obfervation  appears  to  me  to  go  ratlier  in  fupport  of  tho 
6  general 
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general  mle  tban  in  deftru6tion  of  it.  Eveiy  exception  that  caif 
be  accounted  for  is  fo  much  a  confirmation  of  the  rule  that  it  has 
become  amaxim,  exctptio  probat  rtgulamk  Thoie  exceptions  al- 
luded to  are  founded  on  the  ftatutes  of  Pbi^  &  Mary  (u)^  and 
that  they  go  no  further  is  abundantly  proved*  Befides,  the  ex- 
amination before  the  coroner  is  an  inqueft  of  office  $  it  is  a  tianf- 
adtion  of  notoriety,  to  which  every  perfon  has  a  right  of  accefs; 
and  writs  of  ad  quod  damnum  have  been  frequently  iet  afide  for 
want  of  this  notoriety  in  the  execution  of  them  by  the  iheriffi 
But,  without  ftatiug  the  cafes  which  occur  on  this  head,  I  will 
do  little  more  than  refer  to  the  cafe  of  the  i^ng  v.  Paime  in  SaUu 
281.  &  s  ^^^'  '^3*  '^^^  ^^  "^^  loofely  decided,  but  was  the 
opinion  of  this  Court,  affifted  by  the  Court  of  Common  Please 
In  Salktld  it  is  exprefsly  faid  that  the  rule  cannot  be  extended 
further  than  the  particular  cafe  of  felony :  and  in  the  other  book 
the  Chief  Juftice  declared  that  the  depoiitions  were  not  evi- 
dence \  and  a  weighty  reafon  is  given,  namely,  '*  the  defendant 
^  not  being  prefent  when  they  were^  taken  before  the  mayor,  and 
**  fo  had  lofl  the  benefit  of  a  crofs-examination.'*  This  cafe  is 
adopted  in  2  Hawk,  PL  C,  c.  J^6.f»  i.  io«  which  with  the  fub&-' 
quent  fedlions  of  that  chapter  are  worth  confulting. 
Htarfof  Secondly,  coniidering  this  as  a  declaration  of  the  party,  I  anf 

Evidence,  ^^  ^  ^^^^  ^^  ^^  ^^^  grounds  on  which  it  can  be  received.  I  ad- 
mit tliat  declarations  of  the  members  of  a  family,  and  perhaps  of 
others  living  in  habits  of  intimacy  with  them,  are  received  in 
evidence  as  to /tfi/f^r///;  but  evidence  of  what  a  mere  ftranger 
has  faid  has  ever  been  reje^led  in  fuch  cafes*  That  however  has 
been  always  underHood  to  be  an  excepted  cafe,  and  to  (land  on 
reafons  peculiar  to  itfelf,  which  1  need  not  take  up  time  by  fiat* 
ing.  If  the  exception  go  further^  I  fhould  have  wilhed  to  have 
heard  it  fiated  and  defined }  for  unlefs  that  is  done  I  am  much 
afraid  we  may  endanger  a  rule  of  infinite  importance  to  every 
individual,  and  by  fufFering  exceptions  to  creep  on  one  after 
another,  leave  nothing  like  a^rule.  It  has  been  faid  that  in  the 
cafe  of  The  Bijbop  ofMeatb  v.  Lwd  Beljield  (x),  in  a  quare  mpedit, 
the  plaintiff  gave  in  evidence  ^l\  entry  in  the  regiiler  of  the 
diocefe  of  tlie  inftitution  of  one  Kmgbt,  in  which  there  was  a 
blank  in  the  place  where  the  patron's  name  is  ufually  inferted; 

(«)  i^2Pb,  ^  M.  c,  13.  as  to  depofitions  before  tiM  coroner; 
and  t&%Pb^^M,  c.  13.  and  2  €^  3  Pb,  &  M,  c.  10.  bsforejuftioea 
•f  the  peace  in  cafes  of  felony. 
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tipon  which  parol  evidence  of  the  general  reputatioa  of  the 
coujitry  that  Knight  was  in  by  the  pr^fentation  of  one  undrr 
whom  Lord  Bt^Uid  claimed  was  ofivred;  and  that  upon  a  bill  of 
exceptions  it  was  held  that  the  evidence  was  admi0ible ;  that  it 
was  laid  that  a  preientation  may  be  by  parol,  and  what  com- 
mences by  parol  may  be  tnmfmitted  to  poiterity  by  parol :  I  have 
not  feen  the  report  of  that  cafe :  But  this  I  admit, 'that  a  preien- 
tation may  be  by  parol,  and  that  may  be  proved  by  parol,  that 
is,  by  a witnefs  who  was  prefent  and  heard  it;  but  tliat  common 
reputation  might  be  given  in  evidence  1  moft  deny 4  if  itcould, 
why  might  not  fuch  evidence  decide  upon  titles  to  eftates,  at 
leaft  before  the  flatute  of  frauds,  when  no  written  inArument 
was  required  to  make  a  good  feoffment  of  the  greateft  landed 
property  in  the  kingdom.  In  fhort,  it  being  admitted  that  the 
a-ule  for  which  J  contend  is  undoubtedly  the  general  rule,  the 
evidence  offered  in  this  cafe  muit  be  reje^ed,  unlefsan  exception 
in  favour  of  ir  has  been  adopted  in  fuch  a  manlier  as  to  incor- 
porate it  into  the  law  of  evidence.  For  where  is  the  line  to  be 
drawn  ?  If  the  Court  admit  fuch  an  examination  to  be  evidence 
again  ft  a  clafs  of  perfons  who  are  Arangers  to  it,  how  (ball  we 
ftop  fhort,  and  fay,  that  it  fliall  not  be  evidence  againft  any 
other?  I  cannot  fay  how  far  fuch  an  idea  might  go.  This  brings 
me  to  the  cafes  cited,  and  to  the  fuppofed  ulage.  And,  as  to 
the  firft,  there  is  no  one  cafe  In  which  the  point  has  been  decided. 
In  R.  v%  Nutley  (j)^  the  whole  of  the  wife's  evidence  was  difre* 
garded,  whereas  a  fair  inference  might  be  drawn  to  prove  her 
hufband*s  iettlement,  from  the  fa6ts  which  (he  fwore  to  within 
her  own  knowledge;  for  every  hiring  is  prefumed  to  be  for  a 
year,  unlefs  fomething  is  dated  to  prevent  that  inference ;  and 
therefore  the  Court  quaihed  the  order  of  Se(rions  on  that  ground. 
As  to  the  cafe  of  Crunvincb  {x)^  the  Seflions  the  fecond  time 
found  the  oBualfiiB  rfthtfervictioit  40  days  in  the  pari(h«  Then 
as  to  the  cafe  of  Sl  Sepulchre  {a)^  the  only  point  there  deter- 
mined by  the  Court  was  that  tliey  could  not  receive  parol  evi- 
dence of  an  indenture  not  proved  to  be  loft.  -  And  in  that  of 
^be  holy  trinity  in  H^arebam  enough  appeared  from  the  faAs, 
which  the  wife  fpoke  to  from  her  own  knowledge,  to  leave  the 
Court  to  fupport  the  conclufion  which  the  Seifions  had  drawn. 
There  is  therefore  no  cafe  in  which  this  point  was  the  very  hinge 
on  which  it  turned.    But  even  if  there  had,  as  it  would  have 

{y)  Burr.  S.  (7.  7c  1.  (ft)  Burr.  S,  C.  243* 

[s)  Tr,  »5  Gto,  3. 
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ftood  iingle  in  oppofition  to  a  feries  of  ctSct,  I  (houid  not  iaiTe 
placed  much  reliance  on  the  fup€;irftru£^iire  when  the  foundation 
failed.    But  the  obfervations  I  have  made  upon  the  cafes  alluded 
to  I  think  warrant  me  in  iayingy  that  though  there  were  fonie 
expreffions  tending  to  fhew  that  fuch  evidence  might  be  re- 
cei  vcd»  yet  it '  was  not  the  grmmd  rfdtqfim  in  any  of  them  \  they 
Anounted  only  to  ohiier  ^^«;  or  even'  let  them  be  called  fokm* 
mier  M^a*^  and  at  leaft  they  feemed  to  have  proceeded  on  a  fup- 
pofed  general  uiagc  at  the  Quarter  Setfions.     I'his  therefore 
brings  me  to  that  which  was  the  \aA  topic  of  argument.    The 
propofition  which  is  ftated  it  this,  that  thejuftices  oftpeacein 
Sc/Iions  having  in  general  received  fuch  evidence  as  this,  their 
u(age  creates  a  rule  by  which  we  are  to  proceed.    I  have. great 
refpe^l  for  that  clafs  of  magiftrates ;  I  know  their  mod  impor- 
tant utility,  and  have  much  regard  for  many  of  them  individu- 
ally ;  but  I  confiefs  there  is  fomething  of  novelty  in  that  argu- 
ment which  refers  thofe  whom  the  conftitution  of  the  jurifpru- 
dence  of  this  country  hath  in  veiled  with  the  power  of  corred^ing 
the  errors  of  juftices  of  the  peace  to  the  praftice  of  thoie  very 
perfons  lo  learn  die  rules  of  evidence  by  v/hicli  they  arc  to  pro- 
ceed.    I  remember  a  cafe  of  Bahkum  et  ux.  v.  Blachmrt^  which 
is  reported  in  i  Burr,  59^.  and  of  wiiich  I  have  a  MS.  note,  and 
a  full  memory;  where  juiUces  of  the  peace  had  committed  a  man 
and  his  wife  for  returning  to  a  parifti  from  whence  they  had 
been  removed  by  an  order.    The  aftion  was  brought  by  the  huf- 
band  and  wife  on  the  ground  that  the  wife  had  been  improperly 
committed;  the  cafe  was  twice  argued,  and  the  ufageofcom- 
mtt^Tig  femes  covert  was  infifted  upon ;  and  it  rather  appeared  at 
firft  that  fbme  part  of  the  Bench  were  inclined  to  give  counte- 
nance'to  fuch  an  ufage;  but  I  well  remember  that  Mr.  Juftice 
Forfttr  treated  the  argument  with  more  indignation  than  is  ex- 
prt-fied  by  Sir  Jama  Burred  in  his  account  of  that  cafe.     I  per- 
feftly  well  rccolleft  that  learned  Judge's  faying  tlwt  he  had  heard 
that  communis  error  facit  jus,  but  he  hoped  he  Ihould  never  hear 
that  nile  infifted  upon,  to  fet  up  a  mifconception  of  the  law  in 
deftrudlion  of  the  law.    I  (liould  have  difdained  to  fey  any  thing 
on  this  pofition,  unlefs  it  had  received  the  appearv^ce  of  fome 
countenance  in  the  cafes  I  have  mentioned,  and  in  the  difcuflxon 
of  this  cafe.     It  is  the  whole  ground  of  the  opinions  hinted  at 
in  the  other  cafes.    But  I  could  give  fome  account  of  the  ufage 
during  the  many  years  I  pradlifed  at  the  feHlons,  and  I  confefs  I 
neVcr  heard  of  fuch  evidence  being  received  there.    The  prac- 
tiQt  I  know  varies  according  to  the  ufage  of  each  county  where 
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.  the  feiEons  are  held*  And  I  ihould  as  iboa  refort  to  the  uiage 
t>f  every  parifh  in  the  kingdom  on  a  queftion  concerning  the 
rateabDity  of  perfonal  eftate.  But  I  will  not  enter  si6re  into 
this  point>  as  I  am  clear  it  would  be  rooft  dangerous  to  adopt  it. 
The  miftakes  of  Judges,  provided  they  became  univerial,  wauk!, 
according  to  that  do^rine,  become  rules  of  law.  An  ufiige, 
commencing  at  fooneft  fince  13  &  14  Car.  2.  contrary  to  law, 
«nd  working  ii^uftice  every  day  it  was  periifted  in,  would  fuper- 
fede  the  law.  Upon  the  whole  I  am  moft  clearly  of  opinion  that 
tliis  examination  was  not  admiilible  in  evidence.  It  was  ixp^Hf 
obtained  at  the  inJftance  of  tbofe  overfeers  whofe.pariih  was  to  be 
benefited  by  it,  and  behind  the  backs  of  the  pariih  againft  whom 
it  lias  now  been  ufed,  without  having  an  opportunity  of  know- 
ing what  was  going  on,  or  attending  to  have  the  benefit  of  a 
crofs-examination.  I  regard  the  que^on  as  of  the  laft  impor- 
tance, and  as  putting  in  danger  the  law  of  evidence  in  which 
ever}'  man  in  the  kingdom  is  deeply  concerned. 

The  majority  of  the  Court  not  being  of  opinion  that  the  rnJe 
for  reveriing  both  the  orders  (hould  be  made  abiblute. 

They  confequently  ftand  confirmed* 


No,  2. 

CASE  RESPECTING  THE  GENERAL  RULES  AS  TO 
THE  INTERSST  OF  WITNESSES. 

Bint  againjt  Baktr  and  anothir  in  Error* 

'  3  T.  Rep.  27. 

THIS  was  an  adion  <rf  afitmyU  on  a  policy  of  aflarance  ^  |^^, 
brottgfat  in  the  Court  of  Common  Pleas,  to  which  the  defendant  who  under- 
pleaded  the  gentral  iflue.    At  the  trial,  the  counfel  for  the  de-  wriun  apo» 
fendant  below  produced  one  G^vrgt  Bowdaty  an  infurance  iiraker,  [*^^  ^  ^"^ 
as  a  witnefs,  to  prove  circnmfiances  tending  to  Aew  that  the  ter  getting 
underwcifitrs  on  the  iiuae  policy  were  not  liable  to  pay  rhe  lofs :  it  nnder- 
wha  being  fwcm,  fkid,  that  he  was  employed  as  a  policy-broker  ^u*"*"-^'^ 
by  the  plaintiflfi  to  pfocnre  the  policy  of  afTurance  in  the  declara-  conipecenc 
Cion  inentiottcd  to  be  iub(cribed  by  the  defendant  and  the  feveral  witoefs  for 
«thtf  p«rfonS|  whofe  nances  are  fubfcribed  thereto  as  aiTurers.  ^^^^  j„  "' 

[ba]  And  «aion 
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•"ainft  any  And  that  he,  as  Aich  policy-broker,  procured  the  fame  to  be 
of  ihofe  fubfcribed  by  the  defendant  a%  an  affurer  for  lOo/.  in  fuch  man- 
who  under-  ^^^  ^g  j^  ^Yie  declaration  is  in  that  behalf  mcntiohed :  and  that 
fore  III m.  ^^  witliin  the  fpace  of  one  hour  after  the  laid  policy  had  been  fo 
And  it  he  .  fubfcribed  by  the  defendant,  and  the  other  perfons,  whofc  names 
had  enlaced  ^^^  fubfcribed  thereto  prior  to  the  witnefs,  fubfcribed  the  fame 
butc  to  the  '  policy  for  the  fum  of  200/.  and  became  an  affurer  to  the  plaiii- 
dcfendant'ji  tift's  j  and  that  an  aftion  hud  been  commenced  againft  him  at  the 
f .  lis,  and  |-yj^  of  the  plaintiff's  i  and  was  then  depending  as  fuch  affurer  for 
lion  de-  *he  faid  200/.  for  and  in  refpcft  of  the  faid  lofs  alledged  in  the 
)>ttKlins  declaration;  and  in  nvbkb  adiott  the  fame  quejfion  nvas  depending 
|ij^.iin(t  ^^  ^^  ^^-^  a3ion  agaiaft  the  defendant  \  and  that  he  expefts  to  con- 

f.c  tame  tribute  to  the  expence  of  defending  this  a61:ion  againft  the  de- 
pohry,  and  fcndant.  And  alfo  that  he,  together  with  the  defendant,  and 
has  J||".'*^^^.^  feveral  other  undcr-writers  upon  the  fame  policy,  had  fileda  bill  in 
in  a  bill  in  equity  in  the  Court  of  Exchequer  againft  the  plaintiffs,  for  a  dif- 
e'liiity  for  covcry  of  divers  matters  refpe6ling  the  policy  and  aifurance,  for 
th*^*obicc!^'  the  purpofe  of  avoiding  the  fame,  and  alfo  praying  to  be  relieved 
tior.s  anfmg  againft  the  fame;  which  bill  in  equity  was  then  depending  in 
from  tliele  the  Court  of  Exchequer,  And  thereupon  the  counfel  for  the 
ftancesmay  P^^^^^^**  on  behalf  of  the  plaintiffs,  obje6led  to  the  admiflion  of 
be  removed  the  faid  George  Bawden  as  a  witnefs,  ahd  infifted  that  he  was  not 
by  the  dc-  a  competent  witnefs  on  behalf  of  the  defendant  upon  the  ifTuc 
relMfi^Mg  joined  between  the  faid  parties ;  whereupon  the  defendant  and 
him  from  his  attorney  pro  'uced  a  releafe  duly  executed  by  them  to  the  faid 
any  contii-  George  Bvwden  of  all  demands  for  any  proportion  or  contribution 
I'hc'ulft"  in  ®^^y  ^®^'>  ^^'^^^  ^^  ^^w  or  in  equity,  to  be  ptid  by  him  the  &id 
1  w  .jr  m  Cfeorge  Eo^'den\  and  it  was  then  and  there  offered,  on  the  behalf 
equity,  and  of  the  defendant  and  the  witnefs  by  their  attorney,  to  pay  to  the 
by  hin.felf  P^aJntiffs  the  cofts  of  the  fuit  in  equity,  and  that  they  Would  at 
and  ihe  their  own  expence  procure  the  bill  in  equity  to  be  difmifled  as  to 

c'cfeadant  them;  but  which  offer  the  plaintiff's  did  not  accept,  alledging 
coihTn^''^  that  the  fuit  was  ftill  depending,  and  there  were  other  plaintiffs 
equity,  and  therein  befides  the  defendant  and  George  Bvwdin\  whereupon  the 
to  difmifs  faid  chief  juflice  refiifed  to  admit  the  evidence  of  the  laid  George 
t.rihcm.'''ln  ^°^'^^''^-  And  the  counfel  for  the  defendant  then  excepted  to 
ircncrala  the  opinion  of  tlie  chief  jufticej  infifting  that  the  faid  Gewge 
perfon  is  a  BQ^j.-iiin  was  a  competent  witnefs  for  the  defendant  touching  the 
^vi?'^t?sun-  "^^^^^"  "^  quellion.  The  whole  of  this  proceeding  appeared  on 
icfs  lie  be  the  bill  of  exceptions,  which  was  tendered  to  and  figned  by  Lord 
ifttercfte<l       loug I  borough.    And   it  having  been   removed  into  this  Court 

^  the  i'ii't?^  ^>'  ^  ^''^"^  ^^  ^^^^'■'  ^^"^  ^^  '^^**  aU'.gned,  h  was  now  argued  by 

Chamkrt 
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Chamhrt  for  the  plaintiiF  in  error,  and  WM  for  the  defen-- 
dants. 

Lord  Ken  YON,  C*  T^— After  dating  the  cafe^^faid,  the  quef- 
tion  is,  whether  under  aJl  thefe  circuipftances  BwAxkn  was  or  waa 
not  a  competent  witnefs.  I  premife  with  mentioning  what  was 
&id  by  Lord  Manifiild  {a)  on  this  fabjeft.  That  <<  the  old  cafes, 
**  upon  the  competency  of  witneiTes,  have  gone  upon  very  fub- 
^  tie  grounds.  But  of  late  years  the  Courts  have  endeavoured, 
^''  as  far  as  pofiible,  confiftent  with  thofe  authorities,  to  let  the 
<*  objedtion  go  to  the  credit^  rather  than  to  the  ccmpetemy  of  a 
*'  witnefs.'*  And  if  the  opinion  of  fo  great  a  judge  flood  in 
need  of  any  fupport,  it  would  have  it  from  tlie  fentiments  of 
Lord  HardiJoicke^  in  the  cafe  of  King  v.  Bray  (b),  who  faid  that 
whenever  a  queltion  of  this  fort  arofe  on  which  a  doubt  might 
be  raifed,  he  was  always  inclined  to  reftrain  it  to  the  cretlit, 
rather  than  to  the  competency  of  the  witnefs,  making  fuch  ob- 
Nervations  to  the  jury  as  the  nature  of  the  cafe  (hould  require. 
Now  fortified  with  two  fuch  autliorities  as  thefe,  I  have  no  fcruple 
in  declaring  my  conoiu'rence  that,  wherever  there  are  not  any 
pofitive  rules  of  law  againft  it,  it  is  better  to  receive  the  evidence 
of  the  witnefs,  making  neverthelefs  fuch  obfervations  on  the 
credirbf  the  party  as  his  fituation  requires.  Then  it  is  to  be 
confidercd,  what  is  the  queftion  put  to  a  witnefs  on  his  voir  dirt. 
It  is,  is  he  really  interefted  in  the  caufe?  Sometimes,  indeed,  the 
counfel  enter  into  the  detail,  and  aik  bonjj  he  is  interefted.  But 
the  general  queftion  involves  in  it  all  the  others,  and  amounts 
to  this,  whether  the  record  in  that  caufe  will  afFefl  his  intereftf 
Upon  that  ground  has  the  cafe  of  commoners  proceeded  :  It  is 
very  probable  that  in  prefcrzpti*ve  rights  of  common  other  per« 
ions  living  in  the  feme  manor  may  have  correfpondent  rights  t 
yet,  unlefs  the  qoeftion  turns  on  a  cuftom  equally  beneficial  to 
tliem  all,  the  teltimony  of  one  muft  be  admitted  to  prove  his 
neighbour's  right.  But  if  the  right  be  claimed  under  a  cuflom 
tliat  all  the  inhabitants  of  the  parifh  (hall  have  a  right  of  com- 
iTion,  all  thofe  who  fail  under  that  defcription  are  interefted,  be- 
c^ufe  the  verdict  in  that  caufe  may  afterwards  be  ufed  as  evi- 
dence to  efbblifii  the  fame  right  in  the  refl. 

Now  in  this  cafe,  the  objections  made  to  this  witnefs  are  re* 
folvabie  into  the  three  mentioned  by  the  plainriCs  counfcL 
Firft,  that  he  had  a  dire^  interefl  in  the  fuit.*   It  is  true  that  he. 
)2ad  an  intereft  when  be  came  into  Court  to  give  his  evidence  hy 

(«)  IValtOH  V.  SbtlUy^  i  vol.  300.  {h)  R^.  Ttrnftt  Hard.  360. 

[b  3]  virtue 
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virtue  of  tllat  engagement  which  he  hid  made:  but  the  bill  of 
exceptions  alfb  dates  that  a  releafe  was  executed  to  him,  which 
entirdy  removed  that  objection.    The  next  objeftion  is  that  the 
witnefs  was  partf  to  a  fait  in  equity,  and  that  eventually  he  might 
be  liable  to  the  cofts :  But  no  perfon  but  the  plaintiiPs  below 
coaM  call  on  hira  for  thofe  cofts;  now  the  defendant  below  and 
the  witnefs  ofTered  that  the  bill  fliould  be  difmifled  as  to  them 
at  their  own  cofts,  which  however  was  refufed :  But  after  fucb 
a  refbfal  neither  in  jiiftke  or  common  fenfe  can  we  fuilvr  tfaoie, 
parties  to  make  the  obje6tion.    Then  the  remaining  objedion  h 
tliat  he  was  an  under- writer  on  the  fame  policy.    I  muft  ac- 
knowledge that  there  have  been  various  opinions  upon  this  fub- 
je6t,  and  that  it  is  impoflible  to  reconcile  all  the  ca&s.    Tfafcn  we 
have  only  to  confider  what  are  the  principles  and  good  fenfe  to 
be  extra6ieri  from  them  ail ;  I  think  tfie  principle  is  this,  if  tbe 
frociedings in  tbe cemje ewmoi be mfedfir bhn bets  a  eompeteut nvit' 
tufij  altbougb  be  mey  emtertain  ^Jbes  upon  tbefitbjeS,  for  tbat  tmfy 
goes  to  bis  credit  aud  not  to  bis  cosnpeteney  $  as  where  he  ftands  in  die 
fame  fituation  with  the  party  for  whom  he  is  called  to  give  evi- 
dence, there  is  no  doubt  but  that  it  may  influence  his  teftimony; 
or  where  a  ikther  is  giving  evidence  for  the  iba  \  but  this  does 
not  render  him  incompetent,  and  fuch  circumtoices  are  adways 
open  to  obiervation.    So  here  the  witnei^  might  hare  had  his 
wllhes;  his  fituation  might  have  created  an  influence  on  hia 
mind;  but  the  question  fttll  is,  whether  he  was  a  competent  wit- 
nefs t  OH'  the  grounds  I  have  already  fbuted,  I  think  be  was* 
But  there  is  alio  another  reafbn  for  admitting  the  evidence  of 
this  witneis  on  the  authority  of  the  cafe  in  Skitmer\  where  it  was 
ruled  by  Lord  C.  J.  Hoit^  that  tttkere  a  ferfon  modi  bismfdfu  pearty 
in  inter ejl^  after  apimntiffor  defendant  bat  asi  heter^  in  bis  teJU- 
many,  he  may  not  by  this  depri*ue  tbe  ptaintiff  or  drfendaM  ef  tbe  beat" 
fit  ofkfs  tefiimony.    Then  what  was  the  fituation  of  thefe  parties  ? 
We  muft  recoiieA  that  the  broker,  who  eflfedls  the  policy^  is  the 
witnefs  whofe  teftimony  muA  be*  reforted  to  by  both  pardes  in 
cafe  of  any  difpttte.    He  afitera^rds  ftgned  the  policy  himielf, 
which  he  coald  not  have  done  without  the  concurrence  of  the 
alTured  thenifelves,  who  had  before  entered  into  the  contmA 
with  the  defendant  below  throiigh  the  medium  of  this  broker; 
and  therefore  he  was  to  be  deprived  of  the  benefit  of  his  witaefs 
by  the  very  aft  of  the  plainttftV  themfelves,  who  obje£(ed  to  his 
teftimony  at- the  trial.    Then  it  has  been  faid  that  a  perfon  can- 
not be  permitted  to  give  evidence  to  invalidate  an  inftniment 
which  he  himfelf  has  executed:  but  I  cannot  aiTent  to  that  as  a 

general 
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general  propofition.  For  I  rememher  a  cife  of  a  trial  at  the  bar 
of  this  Court  (r),  where  all  the  fubfcribing  witnefies  to  Mr* 
JoUffe's  will  were  permitted  to  give  evidence  of  the  inianity  of 
the  teftator  at  the  time  of  making  it.  Now  in  that  cafe  they 
came  to  deilroy  the  inftniment  which  they  had  atteited  \  and 
though  their  telkimony  was  ultimately  diforedited,  yet  no  doubt 
was  entertained  refpe^ing  their  competency.  I  therefore  entirely 
;^ree  with  the  diftinf^ion  taken  by  my  brother  BuUer,  that  where 
a  parfon  has  iigned  a  negotiable  inftrument,  he  ihall  not  be  permit- 
ted to  invalidate  it  by  his  teftimony.  But  that  is  not  the  cafo 
here.  However  thefe  are  only  the  fmall  points  in  the  cauie^ 
And  I  again  recur  to  that  which  is  the  principal  ground  of  my 
opinion,  namely,  that  the  witnefs  was  not  interefted  in  the  caufe 
then  depending)  neither  could  the  verdi^  by  any  poffibility  be 
produced  by  him  in  any  fubfequent  fuit. 

AsHHURST,  J.-r-'There  is  fo  great  a  contradidion  in  deciiions 
lefpe^ling  the  boundaries  of  evidence,  that  I  rather  choofe  to 
give  my  opinion  on  the  particular  circumftances  of  this  cafe,  than 
to  by  down  any  general  rule  on  the  fubje6t.  The  witnefs  was 
called  to  prove  that  an  under-writer  on  the  iame  policy  was 
not  liable.  Perhaps  in  ordinary  cafes  one  under-writer  cannot 
be  examined  as  a  witnefs  for  or  againft  another  on  the  fame 
policy ;  but  the  particular  fituation  in  which  this  witnefs  Hood 
makes  a  great  difference  ^  for  he  had  afted  as  the  broker,  and 
could  not  by  any  z&.  of  his  own  deprive  either  party  of  his 
teftimony  by  his  afterwards  figning  the  policy.  From  the  na* 
ture  of  his  fituation  he  mull  be  the  beft  witnefs  for  many  pur- 
pofes ;  and  if  he  knew  of  any  previous  fecret  circumibnces 
which  would  invalidate  the  policy,  he  was  committing  a  fraud 
on  the  reft  of  the  under- writers.  And  if  we  were  to  reje6t  the 
teftimony  of  this  witnefs,  it  would  be  open  to  this  fiuther  ob* 
j<;6\ion,  that  the  atfured  might  collude  with  the  broker,  after  he 
liad  obtained  other  fubfcriptions,  and  prevail  on  him  to  fub« 
fcribe  the  iame  policy  in  order  to  deprive  the  under-writers  of 
the  benefit  of  his  evidence. 

B\JLi.Ea,  J.-^This  cafe  involves  in  it  the  queftion  which  hat 
been  fo  repeatedly  agitated  in  courts  of  law,  what  obje^Hons 
go  to  the  creMt,  and  what  to  the  competetuy  of  the  witnefs }  than 
"which  no  queftion  is  ipore  perplexed.  I  believe  it  was  firft  held 
In  Ridmi  v.  Jobnjbn,  tliat  one  under- writer  cannot  be  a  witneft 
tor  another  ^  I  have  taken  great  pains  (though  without  iucceis) 

[c)  Lowt  v.  Joliffty  I  BL  Rep.  365. 

[b  4]  to 
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to  get  the  real  ftatement  of  Uut  cafe,  becanfe  it  may  perhapt  have 
been  determined  on  its  own  particular  circumftances*  However^ 
in  confequence  of  that  determination,  judges  at  tfi/i  Prims  have 
frequently  rejected  under-writers  as  witnefTes  $  nor  is  it  extiaor* 
dinary  that  at  Nifi  Prius  they  fliould  have  been  guided  by  the 
only  cafe  upon  the  fubjefh  without  much  examination  into  the 
grounda,  of  it.  .  But  it  is  lieceflary  now  to  decide  the  queftion 
in  a  more  foiemn  manner.  With  regard  to  two  of  the  objeflions, 
,v('hich  have  been  argued  at  the  bar,  they  are  not  entitled  to  much 
condueration.  The  firft  of  them  is  tliat  the  witnefs  was  intereft- 
ed,  becaufe  he  was  to  contribute  to  the  cofts ;  the  releafe  is  a 
clear  and  decifive  anfwer  to  that.  The  other  is  that  he  was 
liable  to  pay  the  coils  in  the  fuit  in  equity  \  and  the  anfwer  to 
that  is  that  he  did  every  thing  which  he  co\dd  to  difcharge  him* 
felf  from  that  objeflion,  by  ofiering  to  difmifs  his  bill  at  his  own 
cofts.  The  cafe  of  GwdtitU  v.  JViUftrd  (d)  (hews  that  if  a  perfon 
who  is  tendered  as  a  witnefs,  does  ever}*  thing  in  his  power  to 
get  rid  of  any  objection  to  his  teftimony,  it  (hall  not  be  compe- 
tent to  the  other  party  by  an  ob(tinate  refu(al  to  prevent  his 
being  examined.  Then  the  remaining  and  principal  queitioa 
is  whether  this  witnefs,  having  fubfcribed  this  policy  as  an  under- 
writer, has  thereby  rendered  himfelf  altogether  incompetent;  be- 
caufe if  he  were  competent  to  anfwer  attjf  queftions,  he  ought  not 
to  have  been  rejefled  gnuraUj.  Then  we  muft  fee  whether  on  this 
record,  the  hSt  to  which  he  was  required  to  fpeak  might  be 
fuch  as  he  was  competent  to  anfwer.  On  the  principle  of  necef- 
iity  alone  I  think  this  witnefs  ought  to  have  been  received.  If 
the  queftion  intended  to  be  put  to  him  were  as  to  any  repreien- 
tation  made  by  him  to  the  under-writers  at  the  time  of  fub* 
fcribing,  he  muft  be  admitted  as  a  witneis  from  neceflity  ^  for  he 
was  the  only  perfon  who  from  die  nature  of  the  thing  could  fpeak 
to  that  tran(a6bion,  and  as  fuch  the  under-.writers  had  a  right  to 
call  on  him  for  his  teftimony.  For  it  is  fcarceiy  poflible  that 
that  wliich  he  alledged  \o  the  under-iiriters  when  they  fub/cribed 
could  be  proved  b/  any  other  peHbn.  Be(ides  it  is  admitted 
that  if  he  bad  been  called  as  an  agent,  he  might  have  been  exa*. 
mined ;  now  nm  ctm^t  but  that  was  the  cafe  here  (  and  as  he 
was  rejected  generally,  the  judgment  muft  be  rev  cried.  On  the 
general  ground,  whether  one  under-writer  can  be  examined  for 
another  who  has  fubfcribed  the  iame  policy,  I  incline  to  think 
there  is  no  obje^ion  to  his  competency.    When  the  cafe  gf 

(rf)  DcngL  ^3^ 


WaUon  V.  Sb^^y  ^mu  argued  here,  I  looked  into  all  the  cafes  tm. 
the  fubjed,  and  particularly  into  thofe  on  this  head.  The 
Court  in  .that  cafe  approved  of  what  was  laid  down  by  l^rd 
HardwUkg  in  R,  v.  Bray,  that  it  was  better  to  lean  againft  ob< 
jedlions  to  the  competency,  and  to  let  them  go  to  the  credit  of 
the  witnefs.  The  true  line  I  take  to  be  this,  is  the  ivitaeji  i§ 
gain  or  Ufe  by  the  tviut  rf  the  caufe  ?    Now  this  witnefs  couM 

^  not  gain  or  lofe  by  the  event  of  this  caul'e,  becaufe  the  verdift 
cooJd  not  be  evidence  either  for  or  againft  him  in  any  other  Aiit. 
This  has  been  likened  to  cafes  where  witneflcs  have  been  rejeded 
on  the  ground,  that  they  (hall  not  be  permitted  to  invalidate 
inftruments  which  they  them felves  have  figned ;  but  the  git>un4 
of  that  objection  is,  that  it  is  holding  out  falfe  credit  to  the 

.  world,  and  mull  be  confined  to  negotiable  iiiftruments.  If  % 
a  perlbn  were  permitted  to  fet  afide  fuch  an  inftrument,  it  would 
enable  him  to  commit  a  fraud.  But  for  the  reai<NM  which  I 
have  Aated,  I  think  this  witnefs  ought  to  have  been  received  i 
the  confequence  of  which  is  that  the  judgment  muft  be  reverfed, 
and  a  ^ventre  de  ncvo  mud  iifue  returnable  iu  this  Court. 

Grosb,  J.— With  refpeCt  to  the  general  queition  whether  the 
witnefs 's  being  interefted  in  the  quefiien  put  to  him  fliall  render 
him  incompetent,xas  well  as  his  being  intereiled  in  the  evewt  if 
thefmt\  I  think  it  is  better  to  narrow  the  objection  to  thofe 
cafes  Where  the  witnefs  is  intereiled  in  the  event  ef  the  caiifL 
So  much  has  already  been  faid  on  this  fubjed,  that  \  am  iatisfied 
with  declaring  my  aifent  to  the  rule  that>  unlefs  the  witnefs  be 
interefted  in  the  event  oftbefmty  he  ihall  be  admitted,  except  in 
thofe  exceptions  which  have  been  eftabliihed  by  iblemn  decifions. 
On  the  other  ground  that  a  witnefs  ought  to  be  received  from 
nccedlty,  I  think  this  falls  within  the  cafe  cited  of  a  wager} 
gnd  whatever  may  have  been  faid  in  the  cafe  in  Levinsc,  the  cafe 
in  Skinner  is  a  clear  autlK>rity  to  the  general  point.  And  that  I 
^nd  has  been  iince  adopted  in  another  cafe  of  George  v.  feareep 
before  GoMt  J.  who  held  that  it  was  no  obje^ion  to  the  com- 
petency of  a  witnefs,  that  he  had  laid  a  wager  on  tlie  event  of 
the  caufe*  And  that  convinces  me  that  Mr.  J.  Gould  meant  to 
follow  the  fame  rule  which  had  been  laid  down  by  Lord  Hiiit  ia 
the  cafe  in  Skinner.  So  that  the  rule  is,  that  a  perfon,  in  wbofe 
evidence  ano^er  has  gained  an  intereft,  ihalk  not  by  his  own 
^6t  deprive  the  other  of  the  benefit  of  his  teitimony.  Now  in 
this  cafe  the  witnefs  was  the  broker  who  effected  the  policy* 
and  was  the  only  perfon  who  could  fpeak  to  many  fa^s  material 
|o  tb^  caufe.    Therefore  on  this^  as  well  as  on  the  other  ground, 

,  Ithink 
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I  think  he  ought  to  have  been  admitted.    And  if  he  were  com- ' 
pttent  to  anfwer  any  quefliofi,  he  ought  not  to  have  been  re. 
ieaed. 

Jud^ent  reveried  ;  and  a  ^finire  de  ffovo  awarded. 


No.  3. 

CASES  AS  TO  THE    ADMISSIBILITY  OF  THE  PAR- 
TIES INJURED,  ON  CRIMINAL  PROSECUriONS. 

• 

Mraiams,  qui  tam^  v.  Bmm.    4  Burr.  2251. 

In  an  ac-  THIS  was  an  a6bion  for  an  usurious  contra^,  tried  before  Lord 

I'mii  for  Manjfirld,  at  GuiMbail,  and  a  verdict  found  for  the  plaintiff.  Upon 
brought  by  vlw^h  a  motion  had  been  made^  on  the  part  of  the  defendant, 
a  third  per-  for  a  ncw  trial  j  and  a  rule  gmnted  to  Ihew  caufe.  The  motion 
fonj  the  was  founded  upon  the  incompetency  of  the  plaintifTs  witnefs. 
the'rocincy  '^^^  name  of  the  witnefa  was  Benjamin  Jbrakams.  He  was  the 
19  a  cojnpc-  hmmmoer  of  the  money  j  and  was  called,  on  the  part  of  the  plain- 
rent  witnefs  |jflr^  ^^  prove  the  ufurious  contra^.  He  was  fworn  in  chief  j 
ho^owinK  ""^  examined,  and  crofs-cxamir.cd,  before  he  inras  objcfted  to. 
«f  the  mo*  He  proved  the  defendant  to  be  a  pawnbroker ;  and  that  he  had 
ncy,  aii4  pledged  feveral  jewels  with  him,  on  feveral  loans ;  fome  of  which 
^  were  redeemed ;  and  he  owned  that  this  fledge  bad  been  returned^ 

on  the  money  borrowed  upon  it  being  paid.  The  contradt  was 
proved  by  him  to  be  ufurious :  and  he  proved  it  as  it  was  chai^d 
in  the  declaration.  At  the  tiial,  after  this  man  had  given  his 
MjMle  evidence,  it  was  objected  that  he  could  not  be  a  c9mpeient 
witnefs,  unlefs  the  reptpfmint  of  the  money  was  proved ;  and 
that  be  himfelf  was  not  competent  tc  prove  tbe  repaymettt  of  it. 

After  thi«  cafe  had  been  fully  argued  at  the  bar,  the  Court 
laving  taken  time  to  advile-^Lord  Mansfield  now  delivered 
theh*  opinion. 

This  was  a  motion  for  a  ne*w  trial -^  becaufe  Benfamin  Abra- 
bitiftSy  laid  to  be  an  incompetent  nvitnefs,  was  examined,  and  his 
evidence  left  to  the  jury.  It  was  a  qui  iam  a6^ion  upon  the 
ftatute  again i(  ufury.  All  the  counts  charge  "  that  the  dcfen- 
**  dant  took,  accepted^  and  received  from  Benfamm  Abrabaxs, 
S  the 
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^  die  fam  of  fo  nuch*  by  wiy  of  corrupt  bargdin  and  loan,  for 

^  his  forbearing  and  giving  time  of  payment  from  fuph  a  day 

^  to  fach  a  day  of  th»  fom  actually  lent/^    There  ^as  m  coiuit 

as  to  any  bomif  affkroMCt,  or  cwtUraBf  whereupon  or  ivhereby  o Aiiy 

was  referved  or  taken*    At  the  trial  Bet^ofi^  Abrahams  was 

examined  fur  the  plaintiff;  and  fwore  that  the  defendant  was  a 

pawnbroker;  that  he  borrowed  from  the  defendant  feyeral  fums 

of  money,  (Specifying  the  tknes  and  fums)  upon  pawns  (fpe«> 

cifying  them  and  their  value),  which  were  always  more  than 

double  the  value  of  the  money  advanced.    He  fwore  to  fail 

baving  redeemed  the  pawns  (Reifying  the  times)  $  and  that 

the  defendant,  before  he  would  re-deliver  the  pawns,  took  and 

m(liled  upon  the  fums  mentioned  in  the  declaration,  ov?r  and 

above  the  principal ;  which  the  witneis  paid  together  with  the 

principal,  and  received  back  his  pawns.    He  proved  no  bond  or 

durance,  or  contract  for  ufury»  at  the  time  of  the  loan  j  or  for 

fepaying  tbe  money ;  nor  was  any  fuch  additional  fecurity  ne* 

ceHkry;  becauie  the  pawn  which  was  double  the  value  of  the 

debt*  was  the  fecurity,  and  was  fufflcient  to  pay  it»  unlefs  ft* 

deemed*    He  was  crofs -examined  s  and  after  he  had  given  his 

*wboU  evidence,  he  wus  obje^ed  to  as  incompetent,  (from  what 

he  had  himielf  fatd,  without  any  evidence  whatfoever  on  the 

part  of  the  defendant),  becaufe  the  rep^meut  of  the  money 

lent  was  not  proved  hyfimbodj  elft.     In  ltri6tnefs,  the  objedtion 

came  too  late ;  after  he  had  been  fworn  in  chief,  examined,  and 

crofs-examined.    The  itri6^nefs  of  law,  in  this  refpe^,  is  very 

wife,  and  ought  to  be  mote  adhered  to :  for,  the  relaxation  may 

be  abufed,  and  muft  always  occafion  wade  of  time.    But  I  did 

not  take  it  upon  this  foot  «*  of  the  obje&ions  coming  too  late." 

I  conitdered  the  objection  as  if  it  had  been  regularly  made  before 

he  was  examined  in  chief,  and  as  if  the  whole  of  his  evidence 

had  come  out  upon  the  *v9ir  din  t  and  in  giving  our  opinion 

now,  we  conftder  it  upon  the  mere  merits  of  the  objection,  fup* 

poiing  it  duly  and  regularly  made.    There  is  no  ca<e  relative 

to  the  borrower's  competence  to  be  a  witnefs  Upon  a  penal  in-> 

formation  againll  the  ufurer,  wherein  either  the  pleadings  arc 

iUted,  or  the  fa^ts  of  the  calc  dated,  or  any  argument  by  counfel 

or  the  bench  reported.      There  is  no  cafe  where  the  quedion 

ever  came  before  any  Court  in  ^^mafier-  Hdii,  except  in  Smitlf's 

pafe,  TV.  S  Joe.  i  in  C,  B.  upon  a  trial  at  bar.    2  Ro.  Abr,  68^* 

Title    "  Trial,*'  letter  G.  pU  »•      Co.  Litt  6.  h.  and  many 

other  books.    Two  reafons  are  there  given  for  univerjally  re- 

efling  the  tedimooy  of  the  borrower  s  x%  Becaufe  'tis  to  be 

prefumed 
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prefumed  reilly  his  own  caufe,  tnd  that  the  nominal  plaintiff 
is  iet  up  colounbly  by  him  $  zd]y>  Becaufe  it  would  enable  him 
ta  avoid  his  own  fecurities,  and  diicharge  himfelf  of  the  money 
borrowed.  The  iirft  reafon  is  now  totally  explodult  for»  he  is 
not  n9w  prefumed  to  be  the  plaintiff  in  the  caufe.  As  to  the 
fecond-^The  proportion  laid  down  is  too  large.  For,  there 
may  be  ufury  which  cannot  zStSt  the  debt»  or  avoid  the  con- 
tract. The  claufe  that  avoids  the  contract,  is  where  the  contrad 
is  for  more  thap  five  per  cent.  But  if  a  contra&  be  for  only  ^vc 
per  cent,  and  the  lender  afterwards  takes  more,  he  is  liable  to  be 
profecuted  for  ufury,  and  to  pay  the  penalty,  though  it  does 
not  avoid .  the  contraft.  And  where  it  would  affe6l  the  debt, 
it  may  have  been  paid.  All  the  other  cafes  are  looie  notes  of 
Jayitigs,  or  opinions  at  nifi  ffrius-^  general  aiTertions,  i^eneral  in- 
ferences, without  particulars,  without  argument,  wfthoat  con- 
iideration,  without  any  iUte  6f  pleadings  or  fa£ls.  This  queftion 
having  n9w  come  before  the  Court,  it  is  neceflary  to  conftder  it 
with  accuracy  and  preciiton.  The  obje6(ion  to  the  competence 
<if  the  witnefs  can  only  be  fupported  by  ai^uing,  either,  "  that 
^  the  event  of  this  penal  profecution  in  favour  of  the  plaintiff 
**  will  afOQidtht  bond,  alTuranc^,  or  contrad^  of  the  witnefs,  and 
**  difibarge  him  from  the  debt  f  *  or,  '<  that  this  caufe  rums 
^*  upon  the  fame  points  and  franfa61ions  which,  if  proved  in 
<'  anoiber  cauie,  would  avoid  the  fame.**  The  foundation  fails 
in  both  prOpofitions :  and  the  consequence  would  not  follow  in 
the  Uft,  if  the  preniifes  were  true.  No  contrail  or  aifunince 
appears*  here  for  ufury  \  or  fo  much  as  to  repay  the  money. 
And  if  there  was,  the  recovery  of  the  penalty  upon  this  informa- 
tion would  not  affeft  the  contra^,  ^he  judgment  in  this  oBun 
CQuU  not  be  gi^ven  in  e*vidence  in  an  a  ff  ion  for  tke  debt  \  ttaugb  tbe 
Kmlidity.of  the  contraS  depended  upw  ibe fame  grounds  as  tbe  utfirma- 
tion.  'That  might  indeed  be  a  prejudice,  influence,  or  bias  upon 
the  mind  of  the  witneis,  and  go  to  his  eredif;  but  not  an  adual 
'  interefty  to  go  to  his  competence,  '  This  diflin61ion  Itas-iior  been 
fafficiently  attended  to  at  nifi prius :  The  cafes  are  contradiciory  j 
and  it  is  impoflible  to  reconcile  them.  The  great  deference  to 
Lord  Chief  Juft ice  Hoifs  opinion  made  the  cafe  of  7)^  Ax«^v. 
W^ting  («)  to  be  followed  for  Tome  timej  nay.  Lord  Hard^wicke 
implicitly  followed  it  in  that  of  Tke  Kingly,  Nimex,  (b)  P.  9  G.  2. 
At  that  time  there  were  many  cafes  both  ways  ;  a  firing  of  both 
ibrts  (and  amongil  the  reft,  W'ait's  caScy  in  i^tfr</r*j,  331,  33^^ 

(j)   I  Sulk,  Z%1.  {b)  1  ^/r.  1043. 

« that 
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•*  that  in  forgery,  perjury,  or  ufury,  the  party  grieved  (hall  not 
be  admitted  as  a  witnefs,  becaufe  he  may  receive  a  confequen- 
tial  advantage  from  the  verdi6t  ;'*  and  Fanis^s  cafe,  in  i  ^m- 
fr'u  j^()y  mhtre  fuch  a  witnefs  was  admitted :)  none  of  which 
cafes  were  coniidered  or  looked  into.  But  fince  the  cafe  of 
fFblting  and  the  cafe  of  }^une%^  there  has  been  great  light  thrown 
iipon  the  diftinftion  between  interest,  which  affedts  the  «»- 
petence  oi  a  witnefs;  and  influence,  which  goes  only  to  his 
credit.  There  have  been  the  arguments  and  judgment  in  the 
cafe  of  Rex  v.  Brtfy,  mayor  of  Ttntagel  (f),  where  Lord  Hard- 
'wich  (hook  the  authority  of  Rex  v.  ff^biting  j  which  he  there,  in 
cfFeft,  contradifts  (though  with  guarded  decency  of  exprefiion) 
notwithftanding  his  having  before  followed  it  in  the  cafe  of 
Nunez  (d).  Then  came  the  cafe  6f  The  Eafl  India  Company  v. 
GcJUn  {e).  There  was  alfo  a  cafe  of  BasKe  v.  ff^iffon,  (about  the 
proofof  a  will,)  before  the  delegates:  who  were  equally  di<vided 
**  whether  the  obje^ion  (hould  go  to  the  competence  or  creSt  of 
**  the  only  witnefs  who  proved  a  codicil^  •  fubfequent  to  a  fecond 
•*  v:\W,fetting  up  again  thefirft  will;"  and  therefore  no  fentence 
was  given.  Thereupon  a  commiffion  of  adjunfts  iflued  j  a  majority 
of  whom  (Mr.  Ju  ft  ice  Denifin  being  one)  held  "that  it  went 
**  only  to  the  credit  T'  and  fentence  was  given  for  the  firft  wilL 
Upon  a  petition  for  a  commiflion  to  review,  it  was  folly  argued : 
and  Lord  Hard'wicke,  on  15  Jan»  1 744,  gave  a  folemn  opinion 
with  the  majority  of  the  adjunfls,  "that  the  witnefs  having 
"  admiiriftered  under  tlie  firft  will  as  agent  to  the  executor, 
**  or  as  executor  de  fin  tort,  and  being  liable  to  a^lions,  the  ob- 
**  jeftion  went  only  to  the  credit,  not  to  the  competency/' 
The  folenm  difcufllon  in  thefe  three  cafes  drew  the  line  between 
INTEREST,  which  goes  to  the  competence;  and  influence. 
which  goes  to  the  credit,  more  .clearly  than  had  before  been  un- 

(c)  Firft  moved,  on  26th  OAober,  1736,  argued  in  Hilary  Term, 
1736,  and  determined  on  Friday,  nth  Febntary,  1736. 

(</)  Lord  HardwiMs  words  were  (as  I  took  them  in  my  note),  **  If 
**  that  cafe  was  ftridlly  examined,  I  believe  it  would  appear  chat  th« 
'<  ohje^ion  in  that  cafe  went  raiiier  to  the  ertdit  than  to  the  competency 
«  of  the  witnefs." 

(<)  K.B.  This  cafe  was  very  fully  difcuflfed;  and  the  opinion  of  all 
the  judges  taken.  Lord  Chief  Juftice  Ltt  held  the  ohje^ion  to  go  to 
the  competency  :  So  did  Mr.  Juftice  Den^en.  But  Lord  Chief  Juftict 
fVilkh  Lord  Chief  Baron  Parker^  Rtynoldi,  Abney,  Burnetyyax^  )Viif;ht\ 
**  that  it  went  to  the  crxoit  only.**  Anew  trial  was  therefore  or- 
dered, on  Fhday  13th  May,  1743,  Tr.  16  ^  17  <7.  a* 

derftood 
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derftood.    It  eftabliilied  a  ruk,  **  that  ivhen  thi  mMUr  vm 
«  doubtful^  the  objtBion  fiould  go  t$  the  cn&tr     It  eftabliflied» 
'*  that  the  quejkkn  in  a  criminal  proftcuUfm  being  tbi  ftane  ^vitb  et 
**  civil  caufe  or  vobicb  ibe  fwiinej's  njnas  inter efiedy  luent  getural^  t9 
**  ^  credit'^  unlefs  tbeju^meni  U  the  profeeution  ^wbere  be  tnas  a 
•^  'witne/s  could  be  given  in  evidence  in  the  cnufe  wbere  be  *ums 
«*  interefied:*    I  Ciy  *'  generalfyi*^   (bccaufc  all  ruks  of  evi- 
dence  admit  of  exceptions  }•    After  thefe  cafes,  in  that  oiRex  v. 
Brougbton  in  1745,  (/}  Lord  Chief  Jullice  Lee  over-ruled  the 
three  cafes  of  Rex  v.  Habiting  (g)  Rex  v.  Nunez  {b}  and  Rex  r. 
MOist  (1)  f  which  opinion  of  his  has  been  followed  fince,  and  ap- 
proved.   There  luu  been  a  remarkable  cafe  fince  I  left  the  bar» 
in  Trinity  Term,  32  ^  33  C  2.  Bartlett  v.  Ficker/giU.    The  de- 
fendant bought  an  eflate  for  the  piaintifi' ;  there  was  no  writing, 
Bor  was  any  part  of  the  money  paid  by  tlie  plaintiff*.    The  de- 
fendant articled  in  his  own  name,  and  refufed  to  convey  \  and  by 
bis  anfwer  denied  any  truft.     Parol  evidence  was   rejeded: 
and  the  bill  was  difmifTed.    The  defendant  was  afterwards  in- . 
dialed  for  perjury ;  tried  at  York ;  and  conviAed  upon  evidence 
of  the  plaintiff,  confirmed  by  circumftances  and  the  defendant*s 
declarations.    The  plaintiff  then  petitioned  for  a  fupplemental 
bill  in  nature  of  a  bill  of  review  j  flating  this  convi^lion;  but 
the  petition  was  difmiiTed,  becaufe  the  convi6bion  was  not  evi- 
dence, a2d  November,  1762.    This  reafoning  (hews  too,  that, 
if  it  was  necefiary,  the  witnefs  was  competent  to  be  heard,  as  to 
the  debt  being  paids    the  recovery  could  not  be  evidence. 
Wliat  he  fwore  could  not  be  evidence  in  an  a£^ion  for  the  debt. 
There  is  no  danger  or  perjur)^.  from  hearing  him.    The  defen- 
dant may  produce  the  iecurity,  and  faliify  him.    If  (as  here) 
it  is  the  caiie  of  a  pawn,  tlie  witnefs  would  fwear  againft  his  owm 
intereft  to  fay  untruly,  "  the  debt  was  paid,  and  the  pledge  re- 
**  turned."    But,  either  way,  the  debt  is  paid  :   for,  unlefs  the 
pledge  be  redeemed,  it  is  a  fatisfa^ion. 

Suppofe  a  witnefs  produces  a  bond  or  note  or  mortgi^e  can- 
^lled— 6uppofe  he  produces  a  receipt-«-There  can  be  no  danger  in 
hearing  him:  For,  tlie  jury  are  not  bound  to  beKeve  him. 
That  depends  on  circumibmces,  which  may  contradi^  or  fup- 
port  his  teftimony.  But  if  it  be  neceflary  to  prove  pa3rment, 
arid  the  party  is  not  to  be  heard  as  a  witnefs  to  prove  fuch  pay- 
ment, the  ftatdte  would  be  as  eife6tually  repealed  as  if  the  bor- 

( /)  1  Str,  1229.  (ib)  a  Sir,  ZQ43. 

Ig)  I  Salk,  %%^.  \t)  ,a  Str.  ixof* 

rower 
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h>wer  could  never  be  a  witnefs  at  all  s  For»  they  tttrer  would 
fufFer  any  body  elfe  to  be  privy  to  the  payment,  delivering  up* 
or  cancellbg  the  fecurities.  But  to  go  furthcr-^AU  obje6tion$ 
to  the  competence  of  tlie  witnefs  muft  either  be  proved,  or 
drawn  from  him  upon  a  <veir  dire ;  or  to  take  it  in  the  utmoft 
latitude^  upon  his  examiiuttim.  Here  was  no  proof  of  any  ob- 
jcftion,  or  of  any  debt  remaining.  The  witnefs  fwore,  "  that 
•*  he  (hould  neither  gain  nor  lofe  by  the  event  of  the  caufej"  in 
every  ihape  in  which  the  queftion  could  be  put ;  and  he  (hews 
it,  by  giving  an  account  of  the  debt  being  paid.  He  fwore,  upon 
a  lioir  dire,  "  that  it  was  paid."  Had  tlie  defendant  produced 
-  a  fccurity,  or  proved  the  pledge  to  be  remaining  in  his  cuftody,  . 
it  would  have  been  a  different  confideration,  "  Whether  the  wit- 
•*  nefs ;  who  was  tlie  borrower  of  the  money,  could  be  examin- 
•*  ed  to  contradift  this/*  But  when  the  whole  ground  of  the 
objection  comes  from  himfelf  only,  what  he  fays  muft  be  taken 
together,  as  he  fays  it,  and  then  the  debt  is  paid. 

In  every  light,  we  are  all  of  opinion,  "  that,  under  all  the 
'*  circumitances  of  this  cafe,  Btnjamm  Abrahams  *was  a  cem- 
«*  pctent  witnefs  j"  and  confequently  the  rule  ought  to  be  dif- 
charged« 

Rule  difcharged. 


'Smithy  qui  tantj  v,  Frager*     7  T,  Rep.  60. 

This  was  an  aft  ion  forufury,  tried  before  Lord  Kfnj^on,  C.  J.  inanaflion 

at  GuildbalL    In  order  to  prove  the  cafe,  Bromer  the  borrower  of  for  ufiiry 

the  money  was  called  as  a  witnefs ;  and  he  rave  in  evidence  that  ^^*  ^°*  % 

rower  o* 
on  the  17th  of  September,  1795,  ^^  borrowed  of  the  defendant  the  money 

900/.  to  be  repaid  on  the  3d  of  O Sober  following,  for  which  he   is  a  com- 

was  to  pay  1 1/.  as intereft.  That  on  the  i ^th  Offober.  170^,  he  bor-   P^®"^  ^!^" 
'^  '  "^  '    /7j'  to  prove  th* 

rowed  of  the  defendant  20cx>/.  more,  to  be  repaid  on  the  26th  of  whole  cafe 
the  fame  month,  for  the  loan  of  which  he  was  to  pay  42/.  and 
both  the  principal  fums  and  intereft  were  repaid  at  the  ftipulated 
time  by  Bromer* j  drafts  on  his  banker,  which  weve  duly  honour- 
ed. That  he  was  ftill  indebted  to  the  defendant  in  the  fum  of 
4000/.  on  a  running  account  for  this  and  other  loans  of  money. 
Bromer  had  before  the  trial  become  a  bankrupt,  and  had  not  ob^ 
tained  his  certificate.  It  was  objefted  at  the  trial  th:tt  he  was 
not  a  competent  witnefs^  on  the  ground  of  intereft ;  but  Lord 
JCenyon,  C.  J.  over-ruled  the  objection,  and  the  plaintiJf  obtain- 
ed 
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a  yerdi6fc  on  the  countt*  ttating  flie  two  traiiiaftiotts  above* 
mentioned,  there  being  other  ufurioas  tranikftions  ftated  in 
other  counts- which  were  not  proved. 

A  role  haying  been  obtained  on  a  former  day,  calling  on  the 
plaintiff  to  ftiew  caufe  why  the  verdi6l  fliould  not  be  {et  z&de, 
and  a  new  trial  had  on  this  ground,  the  Court  difchaiged  that 
role. 

Lord  Kenyon,  C.  J. — ^The  cafe  of  Bent  r.  Baker  laid  down  a 
clear  and  certain  rule  by  which  I  have  ever  fince  endeayoured 
to  regulate  my  opinion  in  caufes  coming  before  me  at  Nsfi  Priiu, 
though  probably  I  may  not  have  decided  properly  in  every  in- 
Itance,  when  called  upon  to  form  an  opinion  on  the  fudden. 
The  rule  there  laid  down  was,  that  no  objection  could  be  made 
to  the  competency  of  a  witnefs  upon  the  iground  of  intereft, 
vmlefii  he  were  dire£^ly  interefted  in  the  event  of  the  (uit,  or 
could  avail  himfelf  of  Che  verdi&  in  the  caufe,  fo  as  to  give  it  in 
evidence  on  any  future  occaHon  iu  fupport  of  his  own  intereft. 
We  are  now  called  upon  to  I'eview  that  deciiion  i  and  the  cafe  of 
Abrahams  y.  Bunn  has  been  cited.  The  report  of  the  latter  in 
Burrow  is  a  very  full  one,  but  I  haye  a  MS.  note  of  it  fomethiog 
fuller.  Lord  Mansfield  there  ftated  the  great  doubt  and  contra- 
diction which  had  long  prevailed  in  the  cafes  upon  the  dilHnc- 
tion  between  obje^ions  which  went  to  the  competency  and 
fuch  as  went  to  the  credit  only  of  a  witnefs.  That  the  Courts 
Iiad  long  been  mi  (led  by  the  authority  of  Loi-d  Holt  in  deciding 
the  cafe  of  the  King  v.  ff'bititig  ^i^),  where  upon  an  indi^ment  £or  a 
cheat  in  obtaining  a  perfon^s  fublcription  to  a  note  of  looi.  in- 
ftead  of  5/.  he  reje6ted  the  evidence  of  the  maker  of  the  note ; 
becaufe  if  the  defendant  were  convicted.  Lord  Hol(  faid  the  ver- 
dict would  be  i  ure  to  be  heard  of  in  an  adbion  on  tlie  note  to  in- 
fluence tlie  jury.  That  this  deciiion  was  followed  by  Lord 
Harthmcke  in  the  King  v.  NuntT:,  (I)  j  but  that  in  the  Ki$^  v. 
Bra)f  (m)t  his  Lordihip  had  an  opportunity  of  reviewing  his 
own  opinion  and  that  of  Lord  Hoitf  and  was  then  fatisfied  that 
the  obje6lion  Went  only  to  the  credit  and  not  to  the  competency 
of  the  witnefs  J  and  that,  as  to  bearimg  of  the  ^ertUffy  he  fitting 
as  a  judge  could  only  hear  of  it  judicially,  and  if  it  coxild  not  be 
afterwards  given  in  evidence  for  the  witnefs,  it  veas  no  objec- 
tion to  his  competency.  Lord  Matufield  alfo  obferved  that  fince* 
the  King  v.  H  biting^  great  light  liad  been  tlirown  upon  the  fub- 

{k)  Sa/k.  283.  (m)  Rq>.  temp*  Uar^,  358 

(/)  2  Stra.  1045. 
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}e^  by  three  decided  cafes ;  thofe  of  R,v.  Bray,  the  Eafi  India 
Company  v.  Gf^Ufi^  and  fmlie  v.  Jf^ilfon  before  tlie  delegates.  And 
he  laid  it  down  as  a  rule  that  the  obje^ion  to  a  witnefs  on  the 
ground  of  future  intereft  only  went  to  his  credit,  unlefs  the 
jndgmeat  could  be  given  in  evidence  for  him  in  any  other  fuit. 
Now  that  was  the  very  point  decided  in  Betn  v.  Bakery  axfd 
therefiore  the  authority  of  that  cafe  (lands  fully  confirmed. 
Upon  the  authority  therefore  of  all  thefe  cafes  I  am  clearly  of 
opinion  that  Bromer  was  a  competent  witnefs  in  this  cafe ;  and 
that  the  obje6lion  to  the  lituation  ill  which  he  ftood  went  only 
to  his  credit,  of  which  the  jury  alone  were  to  jud^. 
The  other  Judges  afFenting^ 

Rule  difcharged  (»). 

(«)  Vid.  Sell  V.  Harotoody  %  vol  T.  R.  308.  S.  P. 
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]^S.  CASES  CITE6,  THE  NOTES  WHEREOF  ARE  NOT 
CONTAINED  IN  TH£  BODY  OF  THE  WORK. 

^Tjs  King  againji  The  Inhabitants  cf  Hammerfmtth.  JT.  B. 
Sittings  at  tf^iftminjler  after  HiL  Termj  1 776.  (p.  I  J.) 

ON  a  prefentment  for  not  repairing  a  road  in  the  hamlet  of 
Jiammerfmith^  » 

Jofepb  Fitcb,  a  witnefs  for  defendants,  proved  what  an  old 
man  now  dead  had  told  him  twenty  years  ago,  about  the  boun- 
dariea  of  the  parlfli  of  Affon  and  hamlet  of  Hammerfmitbi  but 
the  old  nuin  who  told  him  was  at  that  time  an  inhabitant  of  the 
hamlet :  on  which  Mr.  Bearcrqft  obje^led  that  this  was  not  evi- 
dence, becaufe  the  perfon  who  laid  it  was  interefted  at  the  time* 

But 

.    Lord  Manifield  faid  it  was  good  evidence,  for  at  that  time  there 
^as  no  queilion  or  difpute  sibout  the  matter,  and  it  coold  not 
'  be  fuppofed  a  man  held  a  converfation  for  the  chance  of  ir^i£» 
pute  in  order  to  make  it  evidence  twenty  years  afterward^. 


[c] 
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Wafhington  and  others^  ExecuUrs^  againji  BrymiT^ 
K.  B.  Sittings  at  Guildhall  after  HiL  Term,  42  G.  J, 
(page  25.) 

Debt  on  bond  dated  27  Sept.  1766)  for  800/I  conditioned  for 
payment  of  400/*  and  interefton  the  2yth  Sept.  1767. 

Pleas  non  eflfoBum^  folvit  ad  diemf  filvit  foft  dUm, —  a  Reteafi 
—and  a  difcharge  un^er  an  iniblvent  a6t  on  28th  May  1778. 

To  rebut  the  pfefumption  of  payment,  the  plaintiffs  produced 
an  affidavit  made  by  the  defendant  on  the  ift  July  1800,  before 
a  Mailer  in  Chancery,  to  wh^m  it  had  been  referred  to  take  an 
account  of  the  teihitor's  perfonal  eftate ;  wherein  he  flated  that 
the  teflator,  Michael  Fofler,  having  three  daughters,  to  each  of 
whom  he  laid  he  intended  to  give  a  portion  of  1000/. ,  the  defen- 
dant in  the  year  1764  married  one  of  them,  and  received  a  por- 
tion of  500/.,  with  an  aflurance  that  he  intended  to  give  him 
500/.  more  at  his  death.  That  he  (the  defendant)  being  in  want 
of  money  in  1767,  applied  to  the  teftator  to  afllfl  him,  who  theii 
lent  him  400/.  on  the  bond  in  queflion,  and  being  about  dx 
years  afterwards  again  in  diftrefTed  circumftances,  he  again  ap- 
plied to  the  teftator  to  aflift  him  i  who  refufed,  faying,  that  Ae 
had  already  bad  h'ujbare  ef  hit  efiate^  that  he  mght  do  as  befleafed 
nvith  *what  he  had,  as  hejbould  ne*ver  call  on  him  for  it.  The  affida- 
vit then  added,  that  the  deponent  conceived  that  the  teflator  had 
cancelled  the  bond,  and  tliat  he  had  never  been  applied  to  for 
^)aymcnt  by  him. 

The  tcftator  died  in  1 79 1. 

Kr  sKiNE,  for  thedefendant,  contended  That  though  this  affidavit 
rebutted  the  plea  of  payment,  it  afforded  ftrong  evidence  to  pre- 
fume  a  rcleafe  by  the  teftator.  When  a  man  promifes  to  forgive 
liis  debtor,  it  muft  be  prefumed  that  he  intends  to  do  To  by  thofe 
means  which  the  law  .points  out,  and  as  that  could  only  be  by  a 
rcleafe  under  feal,  it  muft  be  prcfumed  that  fuch  releafe  had  been 
duly  executed.  The  relatlonfhip  of  the  parties  to  each  other 
gives  the  ftrongclt  reafon  to  prefume  that  it  was  <ione  j  for  the 
defendant  relyiug  on  the  promife  of  his  father-in-law  could  not 
be  fuppofed  to  call  on  him  to  know  whether  he  liad  executed  a 
releafe  or  cancelled  the  bond  as  a  (Iranger  would  ;  and  the  cir- 
ciimfbnce  of  tEe  teftator  never  having  called  upon  the  defend 
dant  for  the  money  for  23  years  together,  was  the  fhrongeft  evi- 
dence in  the  world  to  fliew  that  he  did  not  confider  thit  as  a 
lubfifUng  infti-umcnt. 

GiLoaftt 
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GIrosb,  J.  This  bond  was  given  by  a  fon-in-law  to  his  father- 
)n-law,  and  it  appears  that  he  afterwards  was  told  that  payment 
Vould  never  be  called  for.  He  therefore  had  every  reafon  to 
fuppofe  that  it  ^as  either  cancelled  or  otherwife  legally  dif- 
clttrged.  It  is  clear  by  the  produ£tion  that  it  was  not  cancelled  { 
then  a  releafe  might  Jiave  been  executed. 

Verdift  for  Defendant. 
Attorney  General  and  — — — ,  for  plaintiffl 
Brjhine  and  Lowes,  for  defendant. 


Doe  dem.  Powell  v.  Harcourt.  K.  B.  Sittings  at  tFeJi" 
fttirtjlir  after  Eajler  Term^  39  Geo.  3.  (page  84.) 

* 

Ejectment  for  a  piece  of  land  (ituate  in  the  pari  flies  of  St. 
Leonard^  Sboredittb,  and  St,  Luke,  Old  Street,  in  the  county  of 

M'tddUfix. 

The  lefTor  of  the  plaintiff  claimed  this  bnd  under  the  will  of 
her  latehu(band,  Mr.  Moffat,  who  derived  title  from  a/aroily-of 
the  name  oiKadchffe.  Their  title  ^commenced  by  deeds  of  leafe 
iuid  releafe,  dated  ift  and  2d  feb.  1696,  between  Jasnes  Ricbard-' 
fin  and  John  Radcitfe,  whereby  a  certain  piece  of  land  called  the 
Iri/b  Acre  was  conveyed  to  RadcUffe  in  fee,  which  land  was  de- 
fcribed  as  abutting  on  a  piece  of  land  called  the  Harfe.  The 
plaintiff  alfo  proved  receipt  of  rent  by  Moffat^  her  late  hufband, 
aA  old  plan  delivered  by  the  defendant  to  the  governors  of  ^/. 
Baribolomenv^s  Hcfpital^  in  which  the  iocus  in  quo  was  defcribed  as 
part  of  Moffat* seibLtCf  and  that,  unlefs  this  land  was  tlie  plaintiffs, 
(he  had  no  land  abutting  on  theHts;;^;  and  tliat  the  Prebendar/ 
of  the  Moor  of  St,  Paulas  as  leflee  of  whom  the  defendant  claim- 
ed, had  without  it  18  acres  %  roDd».  She  then  produced  in  evi^ 
dence  a  furvey  taken  in  1 649,  by  virtue  of  an  ordinance  of  th« 
parlianient,  which  was  entitled  as  follows : 

«<  A  forveye  of  certaine  parcells  of  meadowe  <|nd  padurtt 
g/ounde  in  the  countye  of  Middle/ex^  late  bdonginge  to  the  Pre- 
bendary of  the  Moore  with  the  Cathedrall  Church  of  St.  Paul^e, 
London,  made  and  taken  by  us  whofe  names  are  hereunto  fub- 
fcribed,  in  the  month  of  OQcher,  1649,  by  virtue  of  a  conin]if«: 
fion  to  1M  granted,  grounded  upon  an  a^  of  the  Commoot  of 
f/v^i^^afTembled  in  Parliament,  for  the  aboliihingeof  deans,  and 
deans  and  chapters,  canons,  prebends^  and  other  offices  and 
tythef  of  and  belonging  to  any  cathedral,  of  collegiate  churcbi 

tcij  oj 


or  chapel  in  England  zsk6.  F'^ales,  (0)  under  the  hands  and  feals  of 
five  6r  more  of  the  truftees  in  the  faid'  a£l  named  and  ap- 
poynted."* 

**  All  thofe  18  acres  of  land*,  &c.**  The  lands  were  thfn 
particularly  fpecified,  and  all  together  amounted  to  the  ex:»i5l 
number  of  1 8  acres. 

The  defendants  attempted  to^account  for  the  pofTefTion  of  the 
Radclffe,  and  Moffat  families,  by  fhewing  that  for  many  years, 
they  held  the  church  lands  ^in  leafe,  and  contended,  that  they 
being  alfb  pofleifed  of  other  eftate^  cf  their  o^-n  adjoining  and 
intermixed,  encroachments  had  been  made  by  them  upon  the 
W  *bendal  eftate,  and  that,  in  point  of  fa^,  this  was  not  part  of 
their  freehold  eftate,  but  part  of  the  land  of  the  Prebendary  of 
tl>e  Moor. 

Lord  K£nyok.<— The  defendant  cannot  contradi6i  the  parlia- 
mentary furvey,  it  has  always  been  confidered  as  conclufive.  By 
the  deeds  of  1696*  this  property  is  defcribed  to  be  in  .the  (ame 
poilure,  as  that  in  v;bich  it  now  remains,  viz.  as  abutting  upon 
the  HarpCt  and  it  appears  that  if  this  is  not  the  land  in  ^tiefticu, 
the  leffor  of  the  plaintiff  will  have  no  land  fo  abutting.  The 
parliamentary  furvey  taken  by  thofe  who  were  then  in  pcffeiEoQ 
of  the  church  property,  describes  it  with  tlic  utmoft  particu- 
larity, and  the  quantity  of  which  the  Prebendary  of  the  Moor 
is  RO^v  poil'tffcd  agrees  with  this  defcription.  This  it  a  very 
ftrong  argument  in  favour  of  the  leffor  of  the  plaintiff;  for  the 
peHiftns  who  th^n  held  the .  reins  of  Government,  and  feized  the 
church  lands,  wiflied  to  make  the  moft  of  them,  and  would  not 
have  defcribed  them  as  of  lefs  extent  than  they  really  were. 

Verdia  for  Plaintiff. 
GibhSf  Wood^  and  Peake^  for  plaintiff. 
hrjkiney  Garrmjjj  and  Befiy  for  defendant. 

(7)  See  this  a6l  in  ^ccp.ri  cuUe^tionj  ad  part,  page  16. 


Oooke  and  another  agalnJI  Ll&yi.     Salop  Sum.  Affi  1803, 
cor^  Lt  Blanc.  J.  (page  87,) 

This  was  dn  iffue  direded  out  of  the  Court  of  Chancery  to 
try  whether  Jofipb  Philips  was  the  eldeft  Ton  of  John  I  tulips  and 
AJary  his  wife  lawfully  begotten.  The  iffue  was  dirtited  in 
confequence  of  a  bill  filed  by  the  plaintiffs  who  claimed  under 
S^ofipt  PbilMps  againft  the  defendant^  whole  £ither  had  pu/chaied 


APPENDIX.  XXXVii 

from  Philip  PhilUpj,  an  elder  fon,  but  who,  it  was  contended  by 
the  plaintiifs,  was  bom  before  the  marriage  of  his  parents. 

The  fingle  point  in  the  caufc  therefoi^:  was,  when  John  PbilUfs 
and  Mary  PbtlUps  were  firft  married. 

On  the  part  of  the  plaintiff  they  called  a  great  number  of  wit- 
neHes  who  fpoke  to  declarations  of  the  parents  that  they  never 
were  married  till  1759  j  that  the  father  when  in  anger  called  his 
wife  a  whore,  and  his  children  born  before  that  marriage  baf- 
tards  \  and  that  on  his  death  bed  he  pointed  to  Jofepb  Phillip^ 
as  his  heir,  and  the  perfon  to  whom  hisellate  (which was  lettled) 
would  defcend  after  his  death  5  they  proved  from  the  regiftcr  of 
the  pari(h  where  they  lived  the  entry  of  their  nurriage  on  the 
16  April  i759»  previous  to  which,  PhiSp  and  feveral  other  chiW 
dren  had  been  bom.  They  alfo  called  the  mother  herfelf  who 
pofitlvely  fwore,  that  though  (he  went  to  town  for  the  purpoft 
of  being  married  in  the  Fleet,  yet  that  in  fa£l  (he  never  was  mar* 
ried  there,  nor  any  where  elfe  before  1759. 

They  alfo  offered  evidence  of  the  declarations  of  Philip  Pbilhps^ 
who  was  dead,  (made  after  he  had  conveyed  to  the  defendant's 
father,)  that  he  was  a  baHard ;  that  all  the  world  knew  he  was 
fuch  ;  and  that  thiit  was  the  reafon  of  his  felling  the  land  io  cheap 
to  Lloyd  who  might  fight  it  out  with  his  brother  Jofepb. 

The  defendant's  counfel  obje^ed  to  this  evidence,  contending 
that  nothing  faid  by  Pbilip^  after  he  had  conveyed  to  Lloyd^ 
could  be  received  in  evidence  to  prejudice  his  rights. 

Le  Blanc.  J.  faid,  that  a  declaration  made  under  fuch  cir- 
cumftances  was  entitled  to  very  little  credit,  and  would  avail 
ilothing  of  itfelf,  but  that  he  thought  it  admiffible  as  the  repre- 
fentation  of  one  of  the  family  of  the  degree  of  rclationihip  be 
bore  to  it. 

This  evidence  was  therefore  received. 

The  defenSant  proved  that  the  mother,  whofe  name  was  Mary 
Guefij  living  in  the  fcrvicc  of  7«i6«  Pbillips'i  mother,  banns  were 
publifhed  in  the  year  1747  j  thvU  thofe  banns  being  forbidden  by 
his  mQther,  he  and  Mary  Cuefi  went  to  Loudon  together  for  the  pur- 
.  pofe(a3  they  faid)  of  being  married  in  the  Fleet}  that,  on  their  re- 
turn, they  gave  out  that  they  had  been  (o  married ;  that  they  after- 
wards lived  on  the  eflate,  and  were  vifited  as  man  and  wife  by  the 
neighbours,  and  at  laft  by  his  mother  herfelf.  That  on  June  7^ 
17729  J^bp  Pbillips,  by  aninllrument  under  his  band,  reciting  that 
he  had  fuifere4  a  recovery  of  the  eftate,  and  being  only  tenant 
far  life,  had  thereby  committed  a  forfeiture,  attorned  tenant  of 
^  pr$niife»  to  Pbilip  2^  lus  eldeft  fon.   That  aftfrrwardt  anothff 

[c  3]  retowy 
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recovery  "v^as  fuffered,  to  which  John  as  tenant  ^  lile,  M^  u 
bis  wife,  and  Pbilip  as  his  eldefb  Ton,  and  the  remainder  man  ia 
tail  were  parties.  That  ;n  a  motion  in  tlie  Court  of  Common 
Pleas  refpefting  this  recovery,  John  Fbillips  and  Maty^  who  to 
day  had  fworn  that  Hie  never  was  married^  had  made  an  affidavit 
wherein  they  fwore  that  they  had  been  married  in  the  Fleet  by. 
one  Dare,  in  the  year  1747^  and  that  the  m.irriage  In  1759  was 
only  from  greater  caution  to  fecure  the  wife  after  bis  death.  'To 
corroborate  all  this  they  offered  the  Fleet  books,  wherein  this 
marriage  wa?  entered  as  having  taken  place  on  28th  May  17479 
and  on  Le  Blanc ^  J.  faying  they  were  no  evidence  wliatcvcr,  tjiey 
galled  a  wltneis  who  (aid  that  there  being  a  queilion  in  the  year. 
1761  as  to  this  marriage,  he  examined  thefe  books  then  in  the 
poiTeiTion  of  a  man  who  faid  he  was  clerk  to  Mr.  Dan,  and  that 
the  entry  then  flood  in  the  books  in  the  lame  ftate  as  it  was 
now. 

Le  Blanc,  J.  This  evidence  carries  the  cafe  no  further,  the. 
witnefs  had  no  knowledge  of  the  fa£i,  but  fuch  as  he  derived 
from  (he  books  which  were  no  more  evidence  then  than  they  are 
now ;  the  entry  is  nothing  more  than  a  private  memorandum 
made  by  fomebody  who  had  no  authority  to  make  it,  and  who. 
might  put  down  any  tiling  he  pleafed,  whether  true  or  falfe. 

The  Jury  found  for  the  Defendant. 
WilFtams,  Serg*  Clifford^  and  Abbots  for  plaintiffs. 
paumcey,  if'i^ify,  and  ffynne,  fpr  defendant. 
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Leeds  agalnjl  Cooke  and  Wife.      K.  B.  Sittings  at  Guild*, 
hall,  after  HiL  Term^  43  Geo.  3.,  (page  97.) 

Assumpsit  on  breach  of  promife  of  marringe  by  the  wife 
while  fole.  The  defence  fet  up  was  the  improper  conduA  of 
tiie  plaintifF;  and,  amongft  other  evidence,  a  Mifs  Tmrpm  was 
called  to  prove  that  the  plaintiff  had,  within  three  or  four  days 
after  the  elopement  of  Mrs.  Cookg  from  her  father's  bou(e,  and 
before  it  was  known  whether  fhe  had  married  or  not,  written  » 
letter  to  the  witneiis  containijig  an  offer  of  marriage. 

The  witnefs  had  been  ferved  with  a/vf^^4  diute  tecum  to 
hring  the  letter,  and  on  heing  called  laid,  that  after  that  writ 
had  been  ^ierved  on  her,  fhe  had  delivered  tiie  letter  to  the  plain- 
|iif.     No  notice  had  been  given  to  him  to  produce  it^  aii4  oft 

*  4  '        '  V 


m  dbjeftioii  that  for  want  of  fuch  notice,  tiic  wltnefi  could  not 
ipeak  to  its  contents. 

LoRB  Ellinborovgh  iaid,  that  being  delivered  to  the  plain* 
tiff  after  thtfuhpctua  duces  tteum  had  been  ferved,  and  In  frau4 
of  that  writ,  in  odium  JpoHatorh  parol  evidence  might  bt 
given.  Otherwife  a  witnefs,  being  the  friend  of  the  party  agai nil 
whom  he  was^  fubpoenaed,  might  always  avoid  the  e^^  of  th« 
iiibpoena  by  delivering  over  the  paper  to  the  party. 

The  witnefs  could  not  be  induced  to  recolle6t  the  terms  of 
the  letteip^  but  another  perfon  by  whom  it  was  fent  p2X)ved  itt 
contents;  and  this  witnefs  alfo  proved  a  verbal  otfer  of  maN 
fiage  to  her  a  few  days  afterwards. 

The  Plaintiff  had  is.  damages* 

frfiine,  Gibbsf  and  ■      ,  for  Plaintiff. 

Cforronxi  and  Loftves,  for  Defendants. 


Keeling  v.   Ball.    K.  B.   Sittings  at  Guildhally  after 
Eafter  Ter/Uy  36  G.  3.  (page  98.) 

Debt  on  bond  for  200/.  made  by  yohn  Ball,  the  brother  of  the 
defendant,  and  to  whom  he  was  heir  at  ^w. 

The  declaration  dated,  that  the  bond  was  loft  by  accident. 
Pleas  non  efl/affum,  fffohnt  ad  diem. 

The  plaintiff  called  a  witnefs  of  the  name  of  Ri^tl^  who 
proved  that  the  plaintiff  had  delivered  him  a  bond,  purporting 
to  be  the  bond  of  J,  Ball  and  Edward  Bally  and  that  he  aiter'^ 
wards  applied  to  the  deceafed  (J,  BaU)^  to  pay  the  money  due 
on  the  bond,  when  he  acknowledged  the  debt  and  promifed 
payment.  He  iaid  the  bond  was  printed  in,  the  eommon  forptf  (P) 
and  that  there  were  fubfcribing  witneffes  names,  but  that  he  did 
not  know  the  name^  of  thofe  wifneiles,  nor  by  whom  the  bond 
was  prepared.  That  he  afterwards  delivered  the  bond  to  Car- 
fSfy  the  attorney,  for  the  purpofe  of  commencing  an  action 
againft  the  deceafed.  Carter  was  next  caUed,  and  proved  that 
^he  bond  was  loft,  while  in  his  oifice. 

(^  Which  includes  the  word  btirs* 

Ic  ^]  GiBBS, 
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;  GiBBS,  for  the  defendant,  obje6Ved  that  the  phmdlf  flioiild 
h^e  called  one  of  the  fubfcribing  witncfles  to  prove  the  execu* 
tion  of  the  bond,  or  elfe  have  (hewn  that  fuch  witnefs  was  dead. 
It  had  for  a  long  time  been  doubted,  whether  fuch  a  9iode  of 
pleading  as  the  prefent,  could  be  fupported  (g)i  and  Courts 
ihould  not  carry  the  indulgence  too  far.  The  plain tilF«  in  this 
cafe,  might  be  in  a  better  dtuation  by  reafon  of  the  negligence 
of  his  agents  than  he  would  have  been  in,  had  due  diligence 
been  ufed;  for  had  the  fubfcribing  witnefs  been  called^  the  de- 
fendant might  crofs-exaroine  him  as  to  the  natum  of  the  tranf* 
a^^ion.  The  attorney,  Carter,  he  contended,  had  been  guilty 
of  fome  negligence}  for  he  m'^r^'-  Iiave  kept  a  copy  of  the  bond  $ 
and  had  thit  precautL^A  been  taken^  the  fubfcribing  witnefs 
might  have  been  called. 

L0R.D  KiiNYoii  faid»  that  had  it  appeared  who  the  fubfcribing 
witneiTes  were,  the  plaintiff  muft  certainly  have  called  thenpi 
but  that  it  was  the  buAnefs  of  Courts  of  Juilice,  to  apply  the 
general  principles  of  the  law  to  new  cafes  as  they  ariie.  This 
was  a  new  cafe,  for  it  did  not  appear  that  the  plaintiff  could, 
by  any  poflibilit)",  know  who  the  fubfcribing  witneffes  were.  If 
it  was  ufual  for  men  to  keep  copies  uf  fuch  in  ft  rumen  ts  by  them, 
the  plaintiff^s  attorney.  Carter,  would  certainly  have  been  guilty 
of  negligence,  and  the  plaintiff  could  not  avail  hinifelf  of  that 
negligence  ;  but  that  was  not  the  ordinary  mode  in  which  men 
cond  lifted  themfelvec.  Suppofe  a  fire  had  happened,  and  this 
bond  had  been  deftroyed  by  it,  furely  it  would  be  adiing  cala- 
mity to  calamity,  to  call  on  the  party  for  more  perfeft  ei'idence, 
and  how  could  this  cafe  be  diftinguiihed  from  that.  The  general 
rule  of  law  is,  that  the  bell  evidence  mull  be  produced,  which  the 
nature  of  the  cafe  will  admit  of  j  and  no  better  evidence  could 
have  been  procured  in  the  prcfcnt  cafe,  than  that  which  the 
plaintiff  has  given. 

Verdia  for  Plaintiff, 
Carrot'  and  Abht,  for  olaintiff. 

'{9)  ^i^^*  ^^  ▼•  Srookmayt,  3  T.  Rtp,  151, 


Cary  v.  Pitt^  E/q.    K.  B.  Sittings  at  IFeJiminJiir  after 
EaJUr  %erm^  37  G.  3.    (page  102,  105.^ 

Assumpsit  on  a  bill  of  exchange  (drawn  by  one  Crwftom), 
againft  the  defendant  as  acceptor.    The  defendant  inlifled  that 

the 


iKc  acctpUAce  was  JiCorgeiy)  and,  amongft  other  ^rideitcet  tfaa 
plaintiif  called  a  witnefs  of  the  name  of  Cwifon,  who  was  an  inv 
fpe^or  of  fiatilu  at  the  Poft  Office,  to  ppove  that  he  had  fre- 
quently feen  franki  pafs  the  Office  in  defendant's  name  (b^ 
being  a  member  of  parliament),  and  that  from  the  chara&er  i& 
which  thofe  franks  were  ufually  written^  he  believed  thisax> 
ceptance  to  be  the  defendant *8  hand  writing.  He  had  never 
ieen  the  defendant  write,  nor  received  any  letters  from  him.      / 

Lord  Kt Avon  faid  this  was  not  admiffible  evidence.  -  The 
furtUeil  extent  to  whiUi  the  rnle  had  been  carried,  was  to  ad* 
mit  a  perfon  who  had  been  in  the  habit  of  holding  an  epiftolary 
corpsfpoadence  ^ith  tlie  party,  to  prove  the  hand  writing; 
from  the  knowledge  he  acquired  in  the  courfe  of  that  corref> 
^ondence;  a  caili  reported  by  Fitx^ihUn  (r)y  viras  the  &r^  in 
which  fuch  evidence  was  admitted.  That  evidence  was  ad* 
mitted  on  (bund  principles  $  for  if)  when  letters  are  fent,  dtre6l- 
ed  to  a  particular .  perfon  on  pnrricular  buixftefi>  an  anfwer  h 
received  ia  doe  courle,  it  is  a  fair  prefumption/  that  the  an- 
iwer  was  written  by  the  perfon,  whofe  hand  writing  it  purportt 
to  be  i  but  the  fnmks  fent  to  the  Office  might  be  the  defendant"^ 
jiand  writings  or  they  nu^ht  be  forgeries,  as  well  as  the  |»re« 
fent  'y  for  no  communication  was  had  on  the  fubje6l  witH  the 
defendant. 

GaREow  then  aiked  the  witnefs,  whether,  having  been  sledtd 
deteA  forgeries^  he  could  lay  whether  this  was  a  genuine  hand^ 
writing,  or  otherwiie* 

Xx>aD  Kbnyon  iaid,  he  could  not  receive  this^  -and  ob&rvei 
that,  though  fu^h«eviden«e  was  received  on  Revtn  y^^Brakam^  he 
^lad,  in  his  charge  to  the  Jury,  hdd  n6  ftreis  upon  it. 

Verdia  for  the  Defendant. 
Mrfltne,  for  defendant. 

(r)  Lrn^  Ftrnrs  V.  ShiiUyfFU%g*  X95. 


Da  Cofta  v,  Pym.     K.  B*  Sittings  at  GuildbaUy  after 
Trinity  Tirnsj  37  G.  3-  fpage  103,  105.) 

i 

Dbbt  on  bond— -Plea  ufury. 

The  proof  of  the  ufury  depended  on  the  authenticity  cFan  ac- 
count purporting  to  be  figned  by  the  plaintiff.    The  plaintiflT 

contended 


^ooteoded '  It  ivas  a  fergety,  which  was  the  only  queftioA  in  tbt 
taale^ 

Seveml  witneffef  were  called  to  prcrm  the  hand  wrkii^,  whft 
ftidy  they  believed  it  ta  be  tlie  plaintifPs.  One  witnefs,  on  be- 
ing aflced  the  uiaal  queftion  as  to  his  beUef»  (aid  it  was  like  it  i 
Init  he  did  not  think  it  was  th,e  .plaintiiTs  hand  writing,  becaul^ 
he  knew  the  plaintift*  to  be  a  man  too  well  acquainted  with  the 
world  to  fign  fuch  an  account. 

ERSKiif£  contended  this  anfwer  was  proper,  and  that  it  was 
like  the  caie  which  anofe  on  the  hand  writing  of  Afn  Afir^jr,  the 
tmuflator  of  the  Lufiad  t  Afr.  Caldicot  in  that  cafe  was  permitted 
to  iay,  he  thought  it  was  not  the  hand-writing  of  Mr.  MMt^ 
becauie  he  was  a  very  correft  man  in  making  capital  or  finaS 
kltersy  where  each  was  required^  Uit  m  tSie  writing  producetlh 
that  coneAneia  was  not  obfenred.  ^ 

Loan  Kehyon  (aid  that  was  a  very  diffitrent  caft  from  the 
prefent.  Mr.  QddeoetU  ob(erVations  arofe  from  the  tharaSer  tf 
$kg  Ikmd  noritmg  iffelft  but  this  witntfs  takes  into  hisconfidera- 
tioQ  &6ts  entirely  unconnected  with  and  extrindc  from  the 
band  writing.  The  Jury  may  take  all  circumibinccs  into  their 
coKfideration,  but  the  witnefs  Ihotld  form  ftis  opinion  from  tb^ 
character  of  hand  writnigonly. 

Several  notes,  &c.  (igned  by  plaintiff  were  produced  to  the 
Jary,  but  Lord  ICmjimi  (hid  the  belt  rule  was  that  bid  down  by 
Mr,  J.  Taut  I  (j)  for  if  the  Jury*  were  to  look  at  the  papers; 
iheir  judgment  would  depend  on  their  knowledge  of  writings 
wbicb  Ibme  m%ht  knowi>etter  than  others.  It  was  beft  to  rely 
on  tbe  evidence  of  thoie  well  acquainted  with  the  charaAer  oi* 
defendant's  hand.writing.  The  Jury  neverthelefs  were  permitted 
to'compare  the  diflTerent  fignatures. 

Verdia  for  PlaintiiT^ 
JifiiB{^«y>  Gibbiy  and  Co^pir^  for  djsfendaQt. 
^Jkhu  and  H^oPtk  i^r  fiaintiff. 

(5)  lo  Brttkbardy,  fVwtdU^  ante*  X04. 


^rttupiTL.  ^UiU 


Jtavtk  ^  aL  V.  Running  an4  ChUttn,     K.  B,  Sittiwf 
at  GviUbally  after  Tr\nity.  ftrm^  39  (?<«.  3.  {Utgjf 

Tn  thj^  ^6tion  of  afTumpflt  both  the  defendants  picaukd  tiif 
general  tflne,  and  C^ihon  alfo  i^eaded  his  difcharge  tmdtr  *  com* 
piiifion  of  bankxaptcy,  on  which  iflue  was  joined^  The  plaiatilF 
pfoved  a  joint  contract,  and  then  the  defoidant,  Cbiiim,  pitt  i^ 
the  commiflion  againft  him  and  his  certificate,  which  Law,  for  tkm 
defendantS|  contended,  entitled  Chihat  to  a  verdid  iau9edate9sr  i 
and,  that  when  that  verdi^l  -was  entered,  he  might  be  txaaxotA 
at  a  witnefs  fur  the  other  defendant,  in  the  Ame  snanner  as  mn: 
daily  done  in  the  G»ft  of  treipailef . 

£rsicih(,  for  the  plaintiffs,  objedcd  to  his  tdtimony*  While 
defendant  on  the  record,  he  cannot  be  «  witaefs ;  and  he  camuit 
he  delivered  from  the  record  until  ^  plaintiiTt  conniel  has  n% 
plied,  Yind  the  Jury  have  deliberated.  For  aught  that  appears  l» 
the  contrary,  the  plaintiff  may  prove  that  thogcertificate  was  ob» 
tained  by  fraud,  or  ^t  he  had  loft  money  by  gambling,  or  olh|^ 
Qiifcondiift  which  woul4  avoid  it.  This  differs  from  the  ca% 
of  trefpafles^  for  here  the  plaintiff  muft  prove  a  joint  oontnfb) 
and  even  in  trefpaffes,  the  Jury  are  never  direAed  to  acquit  a 
defendant,  unleft  the  phuntiff  has  fidled  in  making  oul  any  caft 
agamff  him. 

Loan  Ken  YON  faid,  he  wiftied  to  admit  the  teftimony^  for  jd^ 
{ike  of  the  pkuntitfs,  (who  had  cleariy  proive4  their  cafe»)  kfl» 
in  cafe  of  a  miftake  on  his  part^  the  caufe  fhould  come  dow.n/ 
again  ^  but  that  if  the  plaintiff^s  coanii!l  infiffedon  ^eir  ob*. 
jicdkion,  he  niuft  rejeft  his  evidence,  being  moft  clearly  of  opinkm 
in  his  own  tnind,  that  he  could  not  be  a  witnefs.  In  trefpafi^ 
^  if  the  plaintiff  proves  any  cafe,  the  defendant  has  always  been 
^led  upon  to  anfwer  it  by  other  evidence. 

EasKtNS  perfiftsid  in  his  objeftion,  and  the  witnefs  was  i9* 
jjtaed.  '        ' 

yerdjA  for  P]ai9^iff->sDan^gts  ijyL 
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tionrdr  v,  Twijletsn,      C  P:  Sittings  at  GuildhaU  after 
Mich.  TtrtTiy  43  Geo.  3,  (page  174.) 

Assumpsit  for  the  board  and  lodging  of  an  in£int  child  of 
Ike  defendant. 

To  pcove  the  contni£^,  the  plaimiiF  called  Mrt.  Smuhh  ^"^ 
at  the  time  of  making,  it  was  the  wife  of  the  defendant,  bat  bad 
fince  been  divorced  from  lum  by  a&  of  parliament,  and  was 
sttriied  «gain. 

Coc  K  L  K,.S«  objefted  to  her  competence. 
.  BlsTy  &  and  PrAici  contended  that  ihe  was  an  admiffible  wit* 
Atft.  It  is  troe  a.  wife,  cannot,  M^e  ihe  remains  fo,  1>e  a  witnefs 
either  for  or  againft  her  hu(band-*not  for  him,  becauie  flie  has 
anintfrefVtoiapportiiift  caiife;  nor  againft  htm»  becaufe  it  is 
the  policy  of  marnage  to  oreatean  union  of  inttreft  and  affe£Hon. 
Whan  two  parfan^  are  placed  in  the  iltuation  of  man  and  wif<^ 
tte  law  precludes  every  inquiry  .from  either^  which  mightrbreaic 
JB  upon  the  comfort  *and  happineis  of  the  married  ilate,  and 
tiierfibre  it  will  not  fuffer  one  to  give  evidence  which  may  affie6^ 
tlie  other,  becaufe  fuch  evidence  might,  as  Loixl  Htde  exprefles 
it,  create  implacable  quarrels  and  diflentfooa  between  theni. 
This  lady  tlierefore  could  clearly. not  have  been  a  witnefs  dming 
the  marriage,  but  the  reafon  why  ihe  would  then  have  been  in- 
competent no  longer  exifts :  The  bond  of  marriage  is  broken  ^nd 
at  im  end;  the  parties azse  iu  the  iame  fituationas-if  it  had  newer 
exiicd,  and  the  policy  of  the  law  no  longer  requires  that  tenns 
ofaanityand  friendfhip ihould  fubiill  between  them  any  more 
than  between  utter  Arangers.  In  determining  on  the  compe- 
tence of  witnelTet,  the  Court  is  not  to  look  to  their  Situation 
at  the  time  the  ^t  happened  to  which  tliey  teftify,  but  at  the 
ti»^  they  come  to  give  evidence*  If  now  competent,  her  fttna- 
tion  at  that  time  can  make  no  difference,  and  fuch  was  the 
opinion  of  the  Court  of  King's  Bench  in  fVymdbam  v.  Cbitwput 
(/),  where  witneiTes  interefted  in  a  will  at  the  time  of  fabicnp« 
tiop,  but  whofe  intereft  was  removed  at  the  time  of  giving 
teftimony,  were  held  competent.  It  is  tnie  that'  there  were 
doubts  of  the  propriety  of  the  deciijon  in  that  cafe,  but  an  a^ 
of  parliament  afterwards  pafled  to  the  lame  tS^Gt,  It  is  no  ob- 
jeftion  to  (ay  a  witnefs  was  interefted  or  infamous  at  the  time  of 

(1)  Ante,  159. 

the 
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the  tranlliftion,  if  his  intereil  or  infamy  has   been    Cnce   re- 
moved. 

Lord  Al  v  anliy'.— To  prove  any  fiaft  arifing  after  the  divorce, 
this  lady  is  a  competent  witnefs,  but  not  to  prove  ii  contraft  or 
any  thing  elfe  which  happened  during  the  coverture.  She  was 
at  that  time  boulid  to  fecrefy ;  what  flie  did  might  be  in  confe- 
quence  of  the  truft  and  confidence  repofed  in  her  by  her  huf- 
bandy  and  miferable,  indeed,  would  the  condition  of  a  hufband 
be,  if  when  a  woman  is  divorced  from  him»  perhaps  for  her 
own  mifcondu6t,  all  the  occurren(fes  of  his  life,  entrufted  to 
her  while  the  moft  perfect  and  unbounded  confidence  exifted 
between  them,  ihouki  be  divulged  in  a  court  of  juftice.  Iflhc 
might  be  a  witnefs  in  a  civil  procetding,  flie  might  equaUy  be 
fo  in  a  criminal  profecution;  and  it  never  fhall  be  endured,  that 
the  confidence  which  the  bw  has  created  while  the  parties  re- 
mained in  the  moft  intimate  of  all  relations,  {hall  be  broken 
whenever  by  the  miiconduS  of  one  party,  for  mircondu6^  alone 
can  have  that  effeft,  the  relation  has  been  diflblved. 

The  plaintiff  called  othtr  witnefles  and  obtained  a  rerdid. 


INDEX. 
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A. 


ABATEMENT,  Pleas  in,  204.. 

ACCOUNT  STATED,  Evidence  of,  24(X      , 

ACTS  OF  PARLIAxMENT,   when  to  be  proved,    and 

how,  2ff. 
ACTS  OF  STATE,  how  proved,  1^, 
ADDRESS  TO  THE  KING,  how  proved,  ib. 
ADMINISTRATION  (Letters  of),  when  evidence,  and 

their  effect,  ^%  74. 
ADMINISTRATOR.    See  Executor. 
ADMIRALTY  Court,  when  its  proceedings  are  evidence, 

ADMISSIONS  of  a  Party.  Vide  Antwerp  Affidavit.  When 
evidence,  180.  Acts  amounting  to  admission,  20* 
of  an  agent,  17f  19* 

ADULTERY,  action  for,  330. 

AFFIDAVIT  in  a  Cause,  when  evidence,  and  how  proved^ 

57. 
voluntary,  669  58. 
AFFIRMATIVE.    The  party  maintaining  it  in  general  to 
begin,  4. 
exception  to  this  rule,  5» 
AGENTS,  when  witnesses,  l64. 

effect  of  their  admissions,  17. 
AMBIGUITY,  what,  and  how  explained,  112. 
.ANIMAL,  Qiiischievous,  action  for  keeping  of,  29U 

Ga 
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ANSWER  in  Chancery,  where  evidence,  54,  9^* 
how  proved,  32. 
considered  as  an  admission,  55 > 
the  whole  must  be  copied  and  read,  55y  57* 
second  answer  received  to  explain  the  first,  56* 
of  an  infant  by  his  guardian,  54, 
of  A  feme  corertf  ib. 

APPRENTICE,  action  for  harbouring,  334. 

ARTICLES  OF  WAR,  how  proved,  79. 

ASSIGNEE,  action  of  covenant  by  or  against,  266, 

ASSURANCE,  action  on  policy,  222. 

ATHEISTS  cannot  be  witnesses,  141. 

ATI*ORNEY  not  to  reveal  confidential  communicationSi 

177. 
evidence  in  action  on  his  bill,^  245. 
AWARD,  how  far  evidence,  75. 

«*> 
BAILIFF,  evideiDce  in  action  agidnst,  3M. 
BANK  BOOKS,  when  evidence,  and  how  proved,  9h230. 
BANKRUPTCY,  wbonu^  be  witnesses  in  <}i]«stftoii8  of, 

167. 

action  by  assignees,  335. 

Action  by  bankrupt  for  taking  tkm  goods, 

3:36, 
against  a  ban^ruj>t  wlio  hasfraudulently 

obtained  bis  certificate,  3S6.    ^ 
evidence  of  a  subsequent  promise,  341. 
BARRATRY,  evidence  ou  indictment  for,  7» 
BAllRISTER^  not  permitted  to  reveal  the  confidential 

communications  of  his  client,  177* 
BASTARD.     See  Ugitimcy. 
BILL  IN  CHANCERY,  when  evidence,  53. 

how  proved,  32. 
BILL  OF  EXCEPITONS,  where  it  lies,  3- 
BILL  OF  EXCHANG£>  where  a  party  to  it  is  a  witness^ 
154,  18:1. 

action  on,  218. 


.      I    K    P   E   K* 

BOOKS,    8^  JUgister. 

tkpse  of  tradesmen,  or  other  private  person^, 

when  evidence,  12,  14. 
of  \he  N^vy  Office,  79. 
of  i  prison,  ib. 
logbook  of  ^  man  of  war,  ib. 
of  the  Bank,  pi,  230. 
of  a  Corporation,  90. 
of  the  Fleet,  87. 

C. 

CASE,  action  on,  284. 

General  Issue,  285* 
CIU»C£aY,  Bill  in,  how  far'evidence,  53. 
answer,  54.     ' 

of  the  regularity  of  its  proceedings,  Q6. 
CHARACTER  of  either  Party  when  in  Issue,  6. 

of  defendant  in  criminal  prosecutions,  7,  8. 
of  witnesses,  how  attacked,  125,  129. 
by  which  party,  125. 

evidence  in  actions  for  giving  a  false,  289. 
CHILDREN,  when  witnesses,  123. 
CHRONICLES^  when  evidence,  79. 
COMMONER,  action  by,  294. 
CONSTABLE,  evidence  in  action  against,  397. 
COMMONS,  Journals,  52. 
COMPROMISE,  no  offer  of,  admissible,  19. 
CONFESSION  of  Prisoners,  where  evidence,  19. 

oi  a  party  to  a  deed  does  not  take  away  the 
necessity  of  calling  the  subscribing  witness  > 
98. 
COMPARISON  of  Hands,  not  admitted,  104. 
COPIES  qi  Records,  where  evidence,  28. 
COPYHOLDER,,  ejectment  by,  425. 

against,  at  the  suit  of  tli^  Lord,  426. 
action  against  for  a  fine  on  admission, 
428. 
CORPORATION  Books,  when  evidence,  and  h^wpioved, 
'90.  '  ' 
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CORPORATORS,  wbf>n  witnesses,  149,  l6l. 
COVENANT,  action  of,  264. 
-     COVERTURE,  evidence  on  plea  of,  362. 

on  non  estfddum,  265. 

COURTS.      Vide  Chmcefy -^  D^sition^BUl-^j^nmer 

—  Affidivoit  ---Judgmfnt—  Record—  EccUsiastical 

CoMrt-^  Admiralty  Court— Foreign  Court-^ourt 

Baron^Comty  Court. 

In  Courts  not  of  Records  all  the  proceedings  must 

be  proved,  66,  74. 
COURT  BARON,  evidence  of  its  proceedings,  74. 

of  its  rolls,  87. 
COUNTY  COURT,  74. 
CRIMINAL  CONVERSATION,  evidence  in  actioa  for, 

330. 
CUSTOMARY,  wlicn  evidence,  88. 

DAUGHTER,  action  for  seducing,  333. 

DEBT,  action  of,  272. 

DECEIT,  action  for,  289. 

DECREE  of  Chancery,  when  evidence,  and  against  whom, 

68. 
exemplification  of,  ^en  evidence,  ib. 

of  other  Courts,  69* 
DEEDS  must  be  produced,  96. 

when  a  copy  may  be  admitted,  97* 

h»w  proved,  if  in  hands  of  a  third  person, 

ib. 
when  read  without  proof  of  execution,  109* 
when  it  may  l^e  explained,  112,  &c.  ^ 

when  counterpart  evidence,  9S- 
DEMURRER  to  Evidence^  when  it  lies,  4r. 
DEPOSITIONS— 

in  Chancery,  wlien  evidence,  58,  €7. 

in  the  cause  by  commission  or  rule  of  court,  60. 

taken  in  India,  62. 

before  justices,  (>7. 
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PEPOSITIONS^ 

before  coroner,  62, 

before  comn^issioners  of  bankrupt,  6^. 

vrhen  evidence  in  cause  between  other  parties* 
ib. 
DEVISEE,  proof  of  title  b}',  ^60. 
DISTURBANCE,  action  for,  294. 
DYING  DPCLARATJONS,  when  evidence^  15. 

E. 

ECCLESIASTICAL  COURT,  when  its  proceedings  are 
evidence,  69,  77. 

Persons,  actions  by  and  against,  406. 
EJECTMENT,  plaintiff's  evidence,  3j04. 

actual  entry,  ib. 

Statute  pf  Limitations,  308,  311. 
defendants  evidence,  outstanding  ter(n3i 

315. 
by  landlord  against  tenant^,  on  de^^rminar 

tion  of  lease,  3lS, 
on  a  forfeiture,  3C1. 
by  tenant  by  elegit,  32-5. 
by  conuflee  of  statute  merckant,  ib, 
by  parson,  410.     - 
by  OQpybolder,  425. 
ENTRIES  of  deceased  persons,  .when  evidence,  12,  14. 
ESCAPE  on  mesne  process,  action  for,  390. 

on  execution,  392. 
ESTOPPEL,  the  doctrine  of,  at  one  time  applied  to  wit- 
nesses, 180. 

now  otherwise,  181. 
EVIDENCE  must  be  confftied  to  the  issue,  6. 

the  best  evidence  must  be  produced,  8. 
.when  collateral  evidence  admissible,  20,  30, 
55. 
EXAMINATION  by  Magistrates,  how  proved,  33. 
EXCISE  OFFICER,  action  against,  397- 
EXECUTOR,  action  by,  342. 

against^  344. 
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EXECUTOR— 

plpa  of  fie  unqneB  ekectltor,  ib* 

plene  admifiistraciff  345, 

plene  administratit  pvitUr^  350. 

on  a  devastavit,  351. 

EXEMPLIFICATIONS  of  English  Courts  prove  thcxn- 

selves,  30. 

of  Foreigti  Courts,  72. 

EXPLANATION  of  written  Instruments,  112. 

EXTORTION,  action  for,  3S9. 

F. 

FALSE  CHARACTER,  action  for,  296. 

FALSE  RETURN  of  mesne  process,  action  for,  389. 

of  e^iecationSjt  dpi. 
FINE,  how  proved,  82. 

entry  to  avoid,  305. 
FOREIGN  COURT,  bow  far  ils  jud^ents   and  sen- 
tences are  evidence,  70. 

attachment,  evidence  of,  7o. 
FORGERY,  evidence  to  prove,  103,  105,  373. 
witnesses  in  indictment  for,  l68« 
fRAUDS,  Statute  of— 

its  effect  on  eontractty  210^ 
on  wills,  36a 


G, 


GAME  LAWS,  action  on,  272. 

GAOLER^  action  against,  386. 

GAZETTE,  when  evidence,  77 • 

GENERAL  ISSUE  in  general,  201. 

nil  debet,  270,  272. 
non  assumpsit^  206,  247, 
fipncepity  300. 
noil  estfacfuvif  264. 
not  guilty  in  cafe,  285* 
in  trespass,  30O. 
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GENERAL  ISSUE— 

in  trover,  258* 
GOODS,  proof  of  delivery,  234. 
GRANT,  presumption  of,  22, 3©2. 

H. 

HAND-WRITING,  how  proved,  102. 

comparison  of  hands,  what  it  iS)  104. 
not  adiniued,  ib. 

opinions  of  witnesse$  as  to  its  au- 
thenticity, 105. 
HEARSAY  Evidence,  when  admitted,  1^, 
*    HEIR,  proof  of  title  by,  353. 

HISTORY,  matters  of,  how  proved,  79' 
HOUSE  OF'LORDS.  SeeJoumais,  copies  of  the  minutes 
of  their  judgments,  evidence,  34, 
these  need  not  be  stamped,  40. 
HUE  AND  CRY,  action  on  statute,  377. 
HUSBAND  AND  WIFE,  when  witnesses  for  or  against 

each  other,  173. 

to  deny  their  marriage,  182. 

in  questions  on  the  legitimacy  of  the 

children,  ib. 
actions  by  and  against,  277.  See  Crim. 
Con. 

I. 

IDEOT  cannot  be  a  witness,  122, 
IMPLIED  PROMISES,  evidence  of,  233. 

no  iiBplication  admitted   wh^u 
agreement  in  writing,  243 
INCORPOREAL  HEREDITAMENTS,  evidence  oljb 

to,  294. 
INFAMOUS  PERSONS.     Sefe  fVitnesiu. 
INFANCY,  evidence  on  plea  of,  260,  26S. 
INFIDEL  may  be  a  witness,  140. 
INQUISITIONS,  when  evidence,  84. 
INROLLMENT  of  Deeds,  how  proved,  32. 
INSANITY^  evidence  of,  374. 
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INSPECTION  of  Writings*  when  granted,  9h  &c.  > 

INSTRUMENTS,  private.     See  DceJi. 
INSURANCE,  action  on  policy,  222. 
INTEREST.     See  fViinesses. 
INTERPRETER,  when  a  witness,  180. 
JOURNALS  OF  PARLIAMENT,  evidence  of,  52, 
ISSUE,  the  evidence  must  be  confined  to  it,  6. 
JUDGMENT  must  be  entered  up'before  proved,  33* 

and  the  whole  copied,  34. 

how  proved,  29, 

in  civil  cases  against  whom  evidence,  34. 

for  whom,  SS, 

in  criminal  cases,  when  and  against  whom 
evidence,  41. 
'  in  cases  of  public  right,  40. 

General  rules  as  to  judgments  being  evi- 
dence, 75. 
JUSTICE  OF  PEACE,  action  against,  397- 

L. 

XANDLORD  AND  TENANT.    See  Use  and  OccupaHoa: 

aclion  for  mismanagement  of  farm,  245, 

for  double  rent  or  yearly  value,  27ff* 

ejectment  by— 

on  determination  of  lease,  318. 

on  forfeiture  of  the  lease,  321. 
LEGITIMACY,  how  proved,  11,  130,  357. 
LIBEL,  action  for,  28(J. 
LIBERUM  TENEMENTUM,  plea  of,  302. 
LIGHTS  action  for  obstructing, •  294* 
LIMITATION  OF  ACTIONS,  on  contract,  244,  27L 

evidence  to  revive  the  promise,  244. 

on  replication  of  the  writ,  256. 

of  a  former  suit,  257. 

in  actions  on  statutes,  274. 

in  ejectment,  308. 

in  trover,  300. 

disability  of  the  plaintiff;  310« 
LUNATIC,  when  a  witness,  321. 


/ 
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MAHOMED  AN  may  be  a  witness*  88« 
MALICf^,  actions  founded  in,  284» 
MALICIOUS  PROSECUTION,  action  for,  288. 

ARREST,'  action  for,  ib. 
MAP,  when  evidence,  89- 
MARRIAGE,  how  proved,  86,  277,  330, 
MESNE  PROFITS,  action  for,  326. 
MONEY  PAID,  action  for,  237. 
MONEY  LENT,  action  for,  239. 
MORTGAGEE,  ejectment  by,  324. 

N. 

NAVY  OFFICE,  ite  books  evidence  to  prove  deaths,  79« 
NEGLIGENCE,  action  for,  291. 
NEW  ASSIGNMENT,  when  necessary,  303. 
NEW  TRIAL,  when  granted,  3,  187. 
NIL  DEBET,  270,  272. 
NON  EST  FACTXJM,  264. 
NON-RESIDENCE,  action  for,  4J9. 
NOTARY-PUBLIC,  his  seal  when  evidence,  74. 
NOTICE  OF  ACTION,  401.      • 
NOTICE  TO  PRODUCE  PAPERS,  to  whom  given,  and 
when  necessary,  97,  107. 

effect  of  instruments  produced  undernotioCji 
108. 
NOTICE  TO  QUIT.    See  Landlord  and  Taumt. 
NUISANCE,  action  for,  291. 

O. 

OATH,  form  of  administering,  142. 
OFFICE  COPIES,  when  evidence,  31. 
OFFICERS  OF  JUSTICE,  action  against,  386. 
ONUS  PROBANDI,  on  whom  it  lies,  4. 
OPINION,  when  evidence,  190.    See  UoM-mritrng* 
OUSTER,  ACTUAL,  proof  of,  309. 
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PARDONy  when  it  restores  competency,  138. 

how  proved,  ib* 
PARENT,  action  by,  for  seducing  dao^ter,  333. 
PARISH  REGISTERS,  86. 
PAROL  EVIDENCE,  wksn  admitted  to  explain  deeds, 

112. 
PARLIAMENT,  evidence  of  tlie  Journals  of,  53. 
PARTICEPS  CRIMINIS,  may  be  a  witness,  138. 
PARSON,  ejectment  by,  410. 

PARTICULARS  OF  DEMAND,  effect  of  order  for,  201. 
PAYMENT,  evidence  of,  24,  248,  270. 
PAYMENT  OF  MONEY  INTO  COURT,  its  effect,  202. 
PEDIGREE  may  be  proved  by  reputation,  II. 
PEER  must  be  sworn,  10. 
PEW,  action  lor  disturbance  in^  2^4. 
pope's  Licence  and  Bull,  wkere  evidence,  8p« 
POSSESSION,  when  evidence  of  title,  22. 
PRESUMPTION,  where  it  arises,  80. 

how  rebutted,  24. 

of  payment,  ib.  270. 

of  records,  22. 

of  the  execution  of  deeds,  lO^. 

of  wills,  372. 

of  lost  deeds,  302. 

of  term  surrendered,  315. 
PROBATE  of  Will,  when  evidence,  69. 
PROCLAMATION,  how  proved,  79- 
PROMISES  IMPLIED,  when  and  proof  of,  233,  243. 
PROMISSORY  NOTE,  action  on,  218. 
PROTEST,  when  evidence,  74* 

QUAKERS,  when  witnesses,  143. 
QUANTUM  MERUIT,  evidence  of,  233,   . 
QUARE  IMPEDIT,  action  cf,  406, 
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R. 

KECITAL,  when  evidence,  lll.^ 
RECORD,  Low  proved,  28. 

yiheii  presumed,  2^. 

M'hen  secondary  evidence  of,'  is  admitted,  29* 

the  whole  must  be  proved,  33, 

unleifs  in  cases  of  public  concenii  ib. 
RECOVERY  may  be  presumed,  522. 

statute  as  to  proof  of,  ib. 
REGISTER  of  Marriage,  &c.  $6. 

RENT,  action  for  double,  276-     See  Use  and  Occupation^ 
REPLEVIN,  action  of,  300. 
REPUTATION,  where  evidence,  11. 
RIOT  ACT,,  action  on,  283. 
ROLLS  of  Court  Baron,  87. 
RULE  of  Court,  how  proved,  33. 

to  bring  back  venue,  its  effect,  199. 
to  pay  money  into  Court,  202. 

S. 

SEALS  of  superior  Courts  prove  th€tnselves,  30. 
of  Foreign  States,  72. 
of  Foreign  Courts,  ib. 
SEDUCTION,  action  for,  3^3. 
SENTENCE  of  Foreign  Courts,  when  evidence,  70L 
SERVANTS,  when  witnesses,  151,  ifrt. 
SERVANT,  contract  by,  234. 
misconduct  of,  293. 
action  for  harbouring,  334. 
SET  OFF,  Plea  of,  253. 
SHERIFF,  action  against,  386. 
SLANDER,  action  for,  285. 
STAMP  DUTIES  on  Agreements,  207. 

on  Bills  of  Exchange,.218. 
STATUTES,  actions  on  penal,  272. 

on  remedial,  275. 
STATUTE  MERCHANT,  ejectment  on,  326. 
3T0CK,  action  on  contract  to  replace,  232. 
SUBPCE^f  A  dtces  tecum,  effect  of,  ffT,  19i« 
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SUBSCRIBING  WITNESS  must  be  examined,  97. 

when  another  witness,  9S>  100. 
SURETY,  action  by,  238. 
SURRENDER  of  Term,  presumption  of,  315. 
SURVEYS,  when  evidence,  84. 

T. 
TENANT  cannot  be  a  witness  to  support  his  landlord's 

title,  157. 
TENANT  IN  COMMON,  trover  by,  ogg, 

ejectment  by,  308,31.3. 
TENDER,  its  effect  on  evidence,  204. 

evidence  on  plea  of,  258. 
TERRIER,  when  evidence,  88. 
TITHES,  action  on  composition  for,  411* 
for  not  setting  out,  412. 
evidence  of  land  being  discharged, 
by  modus,  414. 
by  the  Pope's  Bull,  415. 
by  prescription,  ib. 
by  real  composition,  ib. 
by  order,  41 5.  ' 

'  by  unity  of  possession,  ib. 

by  reason  of  their  barrenness,  417* 

V, 
VARIANCE,  19^. 
VENDOR  of  Lands  or  Goods,  action  by,  2!?4, 

of  Sto('.k>  action  by,  230. 
VENDEE  of  Lands  or  Goods,  action  by,  22& 

of  Stock,  adion  by,  232. 
VENUE,  not  material,  I98. 

undertaking  to  give  material  evidence,  199^ 
VERDICT.     See  Judgment. 

in  general  not  evidence  till  judgment  en-t 

tered,  33. 
only  against  parties  to  it,  34. 
exception  to  this  rule,  40. 
USE  AND  OCCUPATION,  action  for,  o^, 


INDEX* 
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WARRANTY^  action  on,  228* 

WAY,  right  of,  proved  by  reputation,  12 ;  or  ufage,  5!94- 

WIFE,  contract  by,  234. 

WILL  of  Personalty,  how  proved,  6$. 

of  Land,  372. 
WILL,  signing  by  the  testator,  36l. 
publication  of,  362. 
attestation  by  witnesses,  363. 
their  subscription  in  testator's  presence,  370. 
witnesses,  credible,  37  !• 
revocation  of  actual,  378. 
implied,  382. 
republication,  384. 
WITNESSES— 

Compelling  their  attendance,  191* 
Their  privileges,  ib. 
Who  may  be :  . 

Children  who  have  sense  of  religion,  123, 

X>eaf  and  dumb  persons,  ib; 

Persons  convicted  of  offences  not  infamous, 

125. 
Infidels  who  are  not.  Atheists,  140. 
Quakers  in  civil  cases^  143; 
Particeps  Criminisy  138. 
How  discredited,  and  by  whom,  125,  129« 
Who  may  not  be  : 
Atheists,  141. 
Idiots  and  lunatics,  1^2. 
Children  without  sense  of  religion,  ib. 
Persons  convicted  of  infamous  offences,  124. 
What  offences  are  infamous^  126. 
How  far  a  witness  is  obliged  to  prove  his 

own  infamy,  129- 
Not  incompetent  till  judgment  entered,  128. 
When  restored  by  pardon,  ib. 
Whoxi  restored  by  burning  in  the  hand,  &c. 
ib. 
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WITNESSES— 

Pardon  must  be  complete  before  competency 

restored,  ib. 
Husband  and  wife  for  or  against  each  other, 

irs. 

Barrister,  Attorney,  &c.  177* 
Interested  Persons. 

General  rule  as  to  interest,  144. 

Must  either  be  a  certain  benefit  or  i&j«fy  by 
the  event  of  the  cause,  or  th^  question 
roust  be  such  that  the  record  would  be 
evidence  for  him  io  a  future  action,  ih» 

Hope  or  expectation  of  benefit,  if  not  cer- 
tain, no  objection,  144. 

Party  in  a  cause  not  a  witness,  149* 

Exception  to  this  rule,  150,  152. 

Mere  formal  interest  no  objection,  155. 

Or  ideal  interest  of  the  witness,  156. 

Bat  witness  conceiving  himself  under  an 
honorary,  though  not  a  legal  engagement, 
is  rejected,  157. 

Witnesses  admitted  in<:a8e8  of  necessity,  149* 

Indi(f\srent  persons,  154. 

In  what  criminal  prosecutions  the  party  in* 
jured  is  a  witness,  146. 

InformerSt  when  witnesses,  152. 

Witness  cannot  render  himself  incompetent 
by  becoming  interested  after  the  event, 

157. 
Alay  be  restored  by  release,  or  tender  of  it^ 

156. 
Person  may  be  a  witness  against  his  interest, 

160. 
But  cannot  be  compelled  to  charge  himself, 

184. 
In  what  cases  persons  answerable  over  are 

witnesses,  170. 
Where  persons  themselves  liable  may  charge 

others  by  their  evidence,  ib. 
7 
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AVITNESSES— 

Examination  of. 

On  the  voire  dircy  185. 

How  far  to  thtir  own  discredit,  129* 

Not  to  be  asked  leading  questions  on  original 

examination,  187. 
But  they  may  when  cross-examined,  188. 
How  they  may  assist  their  memory,  190. 
Estoppel,  the  doctrine  of,  at  one  time  applied  to 
witnesses,  180. 
Now  otherwise,  181: 

See  Agent '-'Bankrupt  —  Corporator -^For^ 
gery — Servant, 
WRITS,  how  proved,  50. 

In  what  cases,  27* 
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